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SENATE  JOINT  RESOLUTION  NO.  15 


A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA  REQUESTING  AN  INTERIM 
STUDY  OF  ALTERNATIVE  METHODS  FOR  ENFORCING  THE  STATE  HUMAN 
RIGHTS  LAWS  IN  MONTANA;  AND  REQUIRING  A  REPORT  OF  THE  FINDINGS 
OF  THE  STUDY  TO  THE  54TH  LEGISLATURE. 


WHEREAS,  the  current  administrative  system  for  enforcing  the  Montana 
human  rights  laws  is  cumbersome  and  creates  long  delays  for  all  parties  in 
cases  involving  complaints  of  unlawful  discrimination;and 

WHEREAS,  the  current  administrative  system  is  not  completely  effective 
at  ensuring  that  the  state's  interest  in  eliminating  discrimination  is  carried  out; 
and 

WHEREAS,  there  are  alternative  enforcement  models;  and 

WHEREAS,  the  Legislature  has  not  studied  alternatives  to  the  present 
enforcement  system;  and 

WHEREAS,  in  order  to  best  serve  the  public,  a  thorough  study  of 
alternative  methods  of  enforcing  the  state  human  rights  laws  should  be 
conducted. 


NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  an  appropriate  interim  committee  be  assigned  to  study: 

(1 )  the  need  for  an  alternative  to  the  procedural  provisions  of  Title  49, 
chapter  2,  part  5,  and  Title  49,  chapter  3,  part  3,  for  enforcing  the  state  human 
rights  laws; 

(2)  alternative  methods  available  for  enforcing  the  state  human  rights 
laws,  including  but  not  limited  to  the  prosecutorial  model  employed  by  the 
federal  government  or  use  of  a  professional  administrative  law  judge  similar  to 
the  system  used  by  the  state  Workers'  Compensation  Court; 

(3)  the  effects  of  changing  the  present  system  for  enforcing  the  state 
human  rights  laws;  and 

(4)  the  appropriate  levels  of  staff  and  funding  to  be  committed  to 
enforcement  of  the  state  human  rights  laws. 

BE  IT  FURTHER  RESOLVED,  that  the  interim  committee  report  the 
findings  of  the  study,  including  any  recommendations,  to  the  54th  Legislature. 


INTRODUCTION 

Senate  Joint  Resolution  No.  1 5  (SJR  1 5)  was  introduced  in  the  53rd  Legislature 
at  the  request  of  the  Commission  for  Human  Rights.  The  resolution 
acknowledged  the  problem  of  a  "cumbersome"  enforcement  system  involving 
"long  delays  for  all  parties"  and  the  resulting  lack  of  effectiveness  in  eliminating 
discrimination.  The  resolution  requested  an  interim  study  of  alternative  methods 
for  enforcing  Montana's  human  rights  laws  and  required  a  report  of  the  study's 
findings  to  the  54th  Legislature.  The  study  was  not  assigned  to  an  interim 
committee,  but  was  instead  undertaken  as  an  in-house  project  by  Legislative 
Council  staff  at  the  direction  of  the  Legislative  Council. 

The  resolution  suggested  that  the  study  focus  on  the  need  for  alternative 
enforcement  provisions  and  procedures,  analyze  the  applicability  of  federal 
government  and  the  state  Workers'  Compensation  Court  models,  discuss  the 
effects  of  modifying  current  procedures,  and  suggest  appropriate  staff  and 
funding  levels  for  effective  enforcement  of  human  rights  statutes.  The  report 
that  follows  explores  these  matters  and  aims  to  find  answers  to  the  following 
more  general  questions: 

•  What  method  of  human  rights  law  enforcement  best  meets  the  public 
policy  goal  of  reduced  discrimination? 

•  What  combination   of  preventive   and   punitive   measures  will  deter 
discrimination  most  effectively  and  at  the  least  cost? 

The  report  is  conventional  in  most  respects.  It  includes  a  brief  synopsis  of  the 
issues,  an  assessment  of  the  constitutional  as  well  as  the  social  and  economic 
context  in  which  human  rights  laws  are  administered  in  Montana,  an 
assortment  of  alternative  ways  of  improving  the  situation,  an  analysis  of  the 
probable  consequences  of  each  course  of  action,  and  a  brief  conclusion. 

The  Background  section  at  the  end  of  the  report  (see  Appendix)  is 
unconventional  in  that  it  reaches  beyond  the  research  topics  suggested  in  SJR 
15..  Its   inclusion   is  justified   by   a   general   observation:   There   is   no  firm 


consensus  on  the  legitimacy  of  state  human  rights  laws.  Weak  public  support 
for  statutory  and  constitutional  protections  is  only  partly  explained  by  a  general 
lack  of  awareness  of  what  human  rights  laws  require  and  why.  Even  citizens 
who  are  aware  of  the  laws  question  their  purpose  and  efficacy.  Therefore, 
although  this  attachment  to  the  report  does  not  explicitly  endorse  any 
philosophical  position  or  prescribe  any  particular  course  of  action,  it  does 
assume  that  there  will  be  no  lasting  solution  or  even  a  temporarily  satisfying 
response  to  the  problem  of  enforcing  human  rights  laws  in  Montana  until  a 
broader  comprehension  of  and  agreement  on  these  laws  are  shared  by 
policymakers  and  the  public. 


I.  BACKGROUND:  THE  LAW 

1 .  Constitutional  Foundation 

Article  II,  section  4,  of  the  Montana  Constitution  prohibits  discrimination  based 
on  race,  color,  sex,  culture,  social  origin  or  condition,  or  political  or  religious 
ideas.  It  also  states  that  "No  person  shall  be  denied  the  equal  protection  of  the 
laws."  Article  II,  section  17,  declares  that  "No  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law."  These  sections  together  fulfill 
and  reach  beyond  the  principles  set  forth  in  the  U.S.  Constitution,  including  the 
14th  amendment. 

Montana  is  alone  among  states  in  explicitly  providing  that  a  person  may  not  be 
denied  enjoyment  of  any  civil  or  political  right  because  of  social  origin  or 
condition  or  because  of  political  or  religious  ideas.  (In  case  law,  "social  origin" 
has  been  interpreted  to  protect  persons  of  illegitimate  birth,  and  "social 
condition"  has  been  defined  to  include  indigence.)  Under  the  Montana 
Constitution,  individuals  are  protected  (in  Article  II,  section  4)  from 
discrimination  by  any  person,  firm,  corporation,  or  institution.  No  other  state 
constitution  contains  an  equally  comprehensive  equal  rights  clause.  The 
Montana  Constitution  is  also  unique  among  state  constitutions  in  declaring,  in 
Article  II,  section  3,  that  all  persons  have  a  right  to  pursue  "life's  basic 
necessities".    . 

The  courts  cannot  compel  the  Legislature  to  pass  laws  to  implement  provisions 
of  the  constitution,  even  when  the  constitution  expressly  requires  that  those 
laws  be  enacted,  nor  can  the  courts  forbid  the  Legislature  from  passing  an 
unconstitutional  act.1  Nevertheless,  and  aside  from  the  imprudence  of  passing 
laws  that  courts  are  likely  to  strike  down,  it  is  a  principle  of  good  government 
that  legislation  should  help  bring  social  norms  and  customary  practices  into 
harmony  with  constitutional  law.  Doing  so  honors  the  basic  principles  and 
precepts  set  down  by  framers  of  the  constitution  and  protects  against  future 
(and  potentially  costly)  challenges  to  and  crises  in  the  established  order. 


2.  Statutory  Framework 

In  1974,  the  Montana  Legislature  enacted  Senate  Bill  No.  697  (Chapter  283, 
Laws  of  1 974)  to  implement  Article  II,  section  4,  of  the  Montana  Constitution 
and  to  more  firmly  establish  the  elimination  of  unfair  discrimination  as  a  public 
policy  goal.*  The  statute  also  brought  state  laws  into  close  alignment  with 
federal  laws,  most  notably  the  Civil  Rights  Act  of  1 964  and  the  Fair  Housing 
Act  of  1968.  The  Legislature  also  enacted  House  Bill  No.  654  (Chapter  77, 
Laws  of  1974),  extending  the  antidiscrimination  provisions  to  persons  with 
physical  handicaps.  *  *  House  Bill  No.  633  (Chapter  524,  Laws  of  1 975)  was 
passed  the  following  year,  adding  marital  status  to  the  list  of  prohibited  bases 
for  discrimination.  The  1 975  Legislature  also  enacted  House  Bill  No.  8  (Chapter 
487,  Laws  of  1975),  known  as  the  Montana  Code  of  Fair  Practices,  which 
brought  state  government  employees  under  the  umbrella  of  antidiscrimination 
laws.  The  Code  of  Fair  Practices  includes  provisions  prohibiting  discrimination 
in  training  programs,  licensing,  governmental  services,  the  distribution  of 
government  funds,  and  the  awarding  of  public  contracts.  Subsequent 
Legislatures  have  added  to  and  amended  the  initial  legislation,  and  Title  49  of 
the  Montana  Code  Annotated  is  now  generally  referred  to  as  the  Human  Rights 
Act. 

Section  49-1  -1 02,  MCA,  establishes  as  a  civil  right  freedom  from  discrimination 
because  of  race,  creed,  religion,  color,  sex,  physical  or  mental  disability,  age, 
or  national  origin.  Provisions  in  chapter  2  of  Title  49  spell  out  the  details 
pertaining  to  prohibited  discriminatory  practices  in  the  areas  of  employment, 
public  accommodations,  housing,***  financial  and  credit  transactions, 
and  education.  Section  49-2-308,  MCA,  addresses  unlawful  discriminatory 
practices  by  the  state  and  by  local  governments,  including  the  refusal  to  hire 


*  Prior  to  adoption  of  the  1 972  Montana  Constitution,  the  Legislature  had  established 
freedom  from  discrimination  in  employment  and  public  accommodations  as  a  civil  right  in 
section  64-301,  R.C.  M.  1947. 

**    In  1993,  Chapter  407  substituted  "disability"  for  "handicap"  and  "person  with  a 
disability"  for  "handicapped  person"  throughout  existing  human  rights  statutes. 

*  *  *    Exemptions  to  nondiscrimination  measures  in  housing  are  found  in  section  49-2-305, 
MCA.   See  subsections  (2),  (10),  and  (11). 


someone  on  the  basis  of  the  person's  political  beliefs.  A  person's  marital  status 
(and,  in  housing,  familial  status)  is  also  disallowed  as  grounds  for  discrimination 
under  the  Human  Rights  Act.  Retaliation  against  a  person  filing  discrimination 
complaints  is  prohibited  (section  49-2-301,  MCA),  as  is  intimidation  of  or 
interference  with  an  individual's  right  to  be  free  from  housing  discrimination 
(section  49-2-602,  MCA). 

The  rationale  for  antidiscrimination  measures  is  that  certain  groups  of 
individuals  need  protection  from  infringement  on  a  number  of  basic  rights  that 
are  both  inherent  in  democratic  systems  of  government  and  enshrined  in  the 
American  legal  system.  While  legislation  cannot  by  itself  reduce  the 
stereotyping  and  prejudice  that  lead  to  harmful  discriminatory  behavior,  it  can 
help  achieve  a  degree  of  equality.  Both  the  14th  amendment  to  the  U.S. 
Constitution  and  Article  II,  section  4,  of  the  Montana  Constitution  establish  that 
a  person  may  not  be  denied  equal  protection  of  the  laws.  National  and  state 
legislative  bodies  have  enacted  measures  to  bolster  the  equal  protection 
principle,  especially  for  women,  members  of  racial  minority  groups,  families 
with  children,  persons  with  disabilities,  and  persons  in  certain  age  groups. 

Montana's  human  rights  laws  also  offer  protection  not  afforded  by  federal 
enforcement  agencies--e.g.,  political  belief  (in  employment)  and  marital  status 
(in  housing).  Federal  law  barring  age  discrimination  applies  to  persons  over  40 
years  of  age,  whereas  state  law  refers  to  number  of  years  from  birth.  (This 
distinction  protects  women  of  childbearing  age,  students,  and  others  from 
unfair  treatment.)  The  state's  employment  discrimination  laws  apply  to  firms 
of  any  size,  whereas  the  sections  of  the  Civil  Rights  Act  of  1 964  covering 
employment  only  cover  business  establishments  with  1 5  or  more  employees. 
This  is  important  because  over  80%  of  the  business  establishments  in  Montana 
have  fewer  than  10  employees.2 

Administrative  remedies  allow  people  from  all  income  and  social  groups  to 
assert  their  rights  and  file  discrimination  complaints  without  bearing  the  cost 
of   going   to   court.      Montana's    human   rights   statutes   provide   that   the 


administrative  processes  of  the  Commission  for  Human  Rights*  are  the 
exclusive  remedy  for  resolution  of  individual  discrimination  disputes  not 
involving  housing.  This  provision  is  consistent  with  practices  in  25  states  and 
is  based  on  the  doctrine  of  preemption.  Under  this  legal  construct,  civil  rights 
laws  preempt  ordinary  tort  actions,  and  complaints  must  be  filed  with  the  state 
agency  with  enforcement  authority.  Preemption  is  important  in  several  key 
respects.  First,  administrative  proceedings  are  generally  less  expensive  than 
litigation.  Second,  the  preemption  principle  effectively  caps  the  amount  of 
damages  for  which  a  defendant  may  be  liable.  If  Montana  laws  were  not 
preemptive  in  this  regard,  individuals  would  be  free  to  pursue  their  cases  in 
court.  The  potential  recovery  for  individual  acts  of  discrimination  or  other  civil 
rights  infringements  can  be  "virtually  limitless".3 

The  federal  Equal  Employment  Opportunity  Commission  (EEOC)  is  responsible 
for  enforcing  Title  VII  of  the  Civil  Rights  Act  of  1964.  The  Department  of 
Housing  and  Urban  Development  (HUD)  bears  responsibility  for  enforcing  the 
Fair  Housing  Act  of  1968.  Under  provisions  of  these  federal  statutes,  the 
Montana  Commission  for  Human  Rights  has  "worksharing  agreements"  with 
both  agencies.**  These  contractual  arrangements  are  designed  to  prevent 
duplication  of  effort.  Individuals  can  file  an  employment  discrimination 
complaint  with  either  the  HRC  or  the  EEOC;  likewise,  housing  discrimination 
charges  can  be  registered  at  the  HRC  or  with  HUD.  Complaints  are  routinely 
cross-filed  with  the  complementary  agency.  Only  one  investigation  is 
conducted,  thus  providing  an  efficient  method  of  meeting  the  stipulations  of 
both  state  and  federal  laws.  Because  Montana's  human  rights  laws  are  more 
comprehensive  in  scope  and  coverage  than  those  of  the  federal  government, 
30%  to  40%  of  the  cases  handled  in  a  year  are  state-only  findings. 


*    Hereinafter,  Commission,  Human  Rights  Commission,  and  HRC  all  refer  to  the 
Commission  for  Human  Rights. 

**  The  Fair  Housing  Act  was  amended  in  1988.  Chapter  801,  Laws  of  1991,  amended 
Montana's  housing  discrimination  laws  to  make  them  substantially  equivalent  to  the  revised 
federal  statute  and  thereby  maintain  the  state's  eligibility  to  receive  HUD  funds. 
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The  Commission  for  Human  Rights  has  statutory  authority  to  enforce 
Montana's  human  rights  laws.  It  is  also  authorized  in  section  49-2-204,  MCA, 
to  adopt  procedural  and  substantive  rules.*  The  Commission  is  a  neutral, 
quasi-judicial  board,  made  up  of  five  persons  appointed  by  the  Governor  and 
attached  to  the  Department  of  Labor  and  Industry  for  administrative  purposes 
only  (section  2-15-1706,  MCA).  The  Commission  has  a  professional  staff  to 
provide  education  and  training,  register  complaints,  conduct  investigations, 
facilitate  settlements,  manage  contested  hearings,  and,  in  some  instances, 
litigate  cases  in  District  Court.  The  main  role  of  the  appointed  Commissioners 
is  to  render  authoritative  decisions  based  on  the  recommendations  of  a  staff 
hearing  examiner  following  a  contested  hearing  process.  The  Commission  is 
required  to  meet  at  least  four  times  each  year  (section  49-2-502,  MCA). 
Commission  decisions  are  subject  to  judicial  review  by  District  Courts. 

The  Human  Rights  Commission  uses  an  administrative  process  rather  than  the 
court  system  to  adjudicate  discrimination  complaints.  Cases  are  investigated 
in  an  impartial  manner.  Section  49-2-504,  MCA,  stipulates  that  "If  the  staff 
determines  that  the  allegations  are  supported  by  substantial  evidence,  it  shall 
immediately  try  to  eliminate  the  discriminatory  practice  by  conference, 
conciliation,  and  persuasion."  In  most  instances,  cases  filed  with  the 
Commission  are  resolved  through  conciliation  efforts.  When  no  settlement  can 
be  reached  and  if  the  preponderance  of  evidence  obtained  during  the 
investigation  is  sufficient  to  substantiate  the  charge  of  discrimination  (a 
"probable  cause  finding"  in  HRC  jargon),  the  case  is  submitted  to  the 
Commission  for  certification.  The  Commission  in  turn  assigns  the  case  to  its 
hearing  examiner. 

The  hearing  examiner's  role  is  closely  akin  to  that  of  a  judge  in  an 
administrative  law  court.  Hearings  are  conducted  much  like  bench  trials.  The 
examiner  must  abide  by  the  Montana  Rules  of  Evidence,  the  Montana  Rules  of 
Civil  Procedure,  and  the  Montana  Administrative  Procedure  Act.  The  examiner 
hears  testimony  from  the  plaintiff  (generally  referred  to  as  the  "complainant"), 


See  24.9.101  through  24.9.232,  ARM. 
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the  defendant  ("respondent"),  their  respective  attorneys,  and  witnesses  for 
both  parties.  It  is  important  to  note  that  the  examiner  sits  de  novo,  that  is, 
without  prior  knowledge  of  the  case.  The  report  of  the  HRC  investigator  is  not 
admissible  as  evidence  in  the  proceedings,  except  under  strictly  limited 
circumstances.  After  hearing  testimony,  the  examiner  renders  a  decision  and 
presents  it  to  the  Commission  as  a  preliminary  order,  which  includes  findings 
of  fact,  conclusions  of  law,  and  recommendations.  After  allowing  for  oral 
argument,  the  Commission  issues  a  final  order,  which  is  binding  and 
enforceable  by  the  courts.* 

The  penalties  for  violating  human  rights  laws  vary  from  case  to  case  but  follow 
a  consistent  pattern.  Persons  found  guilty  of  illegal  employment  discrimination 
are  typically  required  to  cease  and  desist  from  the  illegal  behavior,  to  acquire 
remedial  training  and  instruction,  and  to  provide  relief  (generally  backpay  and 
benefits,  plus  interest)  to  the  aggrieved  party.  The  operative  principle  affecting 
relief  in  most  cases  is  to  make  the  victim  whole.  Remedial  training  usually 
consists  of  instructional  workshops  or  seminars  selected  by  the  guilty  party  but 
requiring  HRC  staff  approval.  The  sanction  for  housing  discrimination  is  more 
strict.  Violators  are  liable  for  attorney  fees  as  well  as  compensatory  and 
punitive  damages  and,  in  some  cases,  for  civil  penalties  set  forth  in  section  49- 
2-510,  MCA.  Housing  providers  subject  to  licensing  or  other  regulatory  bodies 
also  risk  the  revocation  of  their  operating  license. 

In  all  types  of  illegal  discrimination,  willful  violation  is  a  misdemeanor  crime  and 
is  punishable  by  a  fine  of  not  more  than  $500  or  by  imprisonment  for  not  more 
than  6  months,  or  both  (section  49-2-601 ,  MCA).  The  penalty  for  intimidation 
related  to  housing  discrimination  ranges  from  $1,000  or  1  year  in  prison  to 
$10,000  or  10  years  in  prison,  or  both,  when  bodily  injury  results  (section 
49-2-602,  MCA). 


*    Only  in  rare  cases  has  the  Commission  not  endorsed  the  hearing  examiner's  preliminary 
order  before  issuing  its  own  final  order. 
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To  protect  citizens'  due  process  rights,  state  human  rights  law  incorporates  a 
statute  of  limitations  and  imposes  certain  deadlines  at  different  stages  of 
official  proceedings.  For  example,  a  discrimination  complaint  must  be  filed  with 
the  Commission  within  180  days  after  the  alleged  unlawful  practice  occurred 
or  was  discovered  (section  49-2-501  (2)(a),  MCA).  The  filing  period  for 
allegations  of  housing  discrimination  is  within  1  year.  In  any  type  of  complaint, 
if  the  HRC  does  not  hold  a  hearing  within  1 2  months  of  the  charge  being  filed, 
both  the  complainant  and  the  respondent  are  entitled  to  a  letter  from  the 
Commission  allowing  either  party  to  file  a  discrimination  suit  in  District  Court. 
This  is  called  a  Right  to  Sue  (RTS)  letter  by  Commission  staff. 

In  cases  of  alleged  housing  discrimination,  a  complainant  has  the  option  to  file 
a  claim  in  District  Court,  rather  than  first  exhausting  the  procedures  of  the  C 
commission.  If  the  complainant  chooses  the  administrative  route  and  provided 
that  the  HRC  staff  has  found  that  the  allegations  of  the  complaint  are  supported 
by  substantial  evidence,  the  Commission  is  obliged  under  section 
49-2-5 1 0(4)(a),  MCA,  to  commence  a  civil  suit  on  behalf  of  the  aggrieved  party 
within  30  days  of  the  complainant's  election  to  pursue  litigation  in  lieu  of  an 
administrative  hearing.  In  these  circumstances,  the  HRC  contracts  with  the 
Legal  Services  Division  of  the  Montana  Department  of  Justice  for  representation 
in  court. 
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II.  CONTEXT 

1 .  The  Problem 

The  visible  problem  is  both  immediate  and  historical:  a  backlog  of  cases  at  the 
Human  Rights  Commission  resulting  from  a  slow,  complicated  process  with 
often  unsatisfying  results.  Section  49-2-504,  MCA,  reads:  "The  commission 
staff  shall  .  .  .  investigate  the  matters  set  out  in  a  filed  complaint  promptly  and 
impartially."  (Emphasis  added.)  It  currently  takes  from  9  to  10  months  for  an 
HRC  investigator  to  be  assigned  to  a  case.  From  that  point  in  time,  it  usually 
takes  an  additional  6  months  of  processing  before  a  case  is  either  closed  or 
certified  for  hearing.  The  average  duration  of  a  complaint  taken  all  the  way 
through  the  contested  hearing  procedure  and  resulting  in  a  Commission  final 
order  is  2  years. 

At  the  end  of  fiscal  year  1 994,  the  HRC  had  nearly  700  unresolved  cases  in  its 
inventory.  The  agency  has  faced  similarly  proportioned  backlogs  for  a  number 
of  years.  (See  Figure  1 .) 


FIGURE  1 
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Source:  Montana  Human  Rights  Commission 


The  slowed  proceedings  caused  by  such  a  large  backlog  are  burdensome  for 
everyone  involved:  persons  who  file  complaints,  persons  (or  firms,  agencies, 
institutions)  against  whom  charges  are  filed,  and  the  Commission  staff  charged 
with  the  responsibility  to  investigate  the  matter  in  a  timely  and  impartial 
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manner.  Costs,  risks,  and  all  manner  of  inconvenience  are  aggravated  by 
delay.*  Complaints  that  are  not  resolved  quickly  can  poison  working 
environments  and  jeopardize  one's  employment  security.  Persons  filing 
discrimination  complaints  are  apt  to  be  blamed  for  causing  friction  in  offices 
and  other  workplaces.  In  a  small  business  (or  small  public  agency)  setting,  an 
individual's  complaint  can  disturb  the  working  environment  for  every  other 
employee.  As  time  passes,  colleagues  and  coworkers  tend  to  take  sides, 
further  increasing  the  tension  in  what  is  often  an  atmosphere  already  laden  with 
anxiety. 

Complainants  may  also  take  unanticipated  risks  that  are  exacerbated  by  delay. 
In  certain  settings  and  localities,  once  the  word  gets  out  that  someone  has  filed 
a  human  rights  charge,  many  employers  are  unwilling  to  hire  the  complainant. 
For  example,  in  an  actual  case  involving  both  alleged  sexual  harassment  and 
retaliation  for  filing  the  initial  complaint,  the  plaintiff  has  been  unable  to  secure 
alternative  employment  for  nearly  2  years.  The  results  of  this  case  are  still 
pending.4 

The  accused  party's  costs  also  mount  with  each  passing  month.  In  a  different 
case,  also  involving  charges  of  sexual  harassment,  a  complaint  filed  in  February 
1993  was  resolved  18  months  later,  in  August  1994,  with  a  backpay 
settlement  in  the  amount  of  $600.  The  accused  party  expended  nearly  $  1 2,000 
in  direct  costs  and  lost  hundreds  of  hours  over  a  15-month  period-a  "huge 
drain"  on  the  human  and  financial  resources  of  the  firm.5 

In  general,  the  longer  it  takes  the  HRC  to  reach  a  no  cause  or  probable  cause 
finding,  the  more  difficult  and  time  consuming  becomes  the  defense. 
Witnesses  become  more  difficult  to  locate,  and  memories  fade.  An  allegedly 
aggrieved  employee  can  foment  discord  on  the  part  of  other  workers.  The 
potential  financial  liabilities  increase  daily. 


*    In  the  relatively  few  cases  (less  than  10%)  in  which  complainants  engage  a  lawyer  to 
represent  them,  the  attorney  costs  and  risks  go  up  as  well.  In  most  discrimination  cases  not 
involving  housing,  the  prevailing  party  may  be  awarded  attorney  fees,  but  recovering  them 
requires  a  separate  action  in  District  Court  (section  49-2-505(4),  MCA). 
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The  delays  associated  with  the  backlog  negate  key  benefits  of  administrative 
remedies.  The  Commission's  processes  and  procedures  allow  citizens  from  all 
class,  gender,  income>  age,  and  ethnic  groups  an  equal  opportunity  to  seek 
redress  from  the  injustice  of  discrimination.  Rather  than  endure  a  prolonged 
stay  in  legal  limbo,  however,  some  complainants  and  some  respondents  request 
an  RTS  letter  after  the  12-month  benchmark  has  been  passed.  While  such 
occurrences  are  relatively  rare,  they  are  still  statistically  significant--7%  of  all 
cases  in  fiscal  year  1 993,  1 3%  in  fiscal  year  1 994.  The  removal  of  complaints 
to  court  protects  an  essential  right,  but  it  overturns  the  logic  of  administrative 
law.  Litigation  is  almost  always  more  expensive  than  the  HRC  process;  court 
action  is  effectively  out  of  bounds  to  many  low-income  complainants. 
Furthermore,  because  over  90%  of  RTS  letters  are  requested  after  a  finding  of 
probable  cause,  at  the  end  of  the  investigation  phase,  weeks  or  months  of  HRC 
staff  efforts  are  effectively  wasted.  This  is  not  good  for  agency  morale. 

2.  Deeper  Problems 

Backlog  is  not  the  core  issue  but  rather  the  foremost  symptom  of 
interconnected  problems  under  the  surface  of  events.  Among  these  are: 

•  a  lack  of  awareness  of  what  Montana's  human  rights  laws  stipulate; 

•  persistent  doubts  that  discrimination  is  a  serious  problem  in  Montana; 

•  recurring  misconceptions  about  the  purpose  and  methods  of  the  Human 
Rights  Commission;  and 

•  unsettled  controversy  regarding  the  legitimacy  of  antidiscrimination 
laws. 

The  lack  of  awareness  has  been  described  as  "appalling",  "astounding", 
"incredible",  and  "frightening".6  It  is  evidenced  in  several  ways.  According  to 
staff  investigators  at  the  Commission,  a  sizeable  percentage  of  the  complaints 
that  they  hear  in  any  given  month  turn  out  to  be  unwarranted  and 
unsubstantiated  so  far  as  the  law  is  concerned.*    Some  individuals  tend  to 


*    Many  complaints  concern  allegations  of  wrongful  discharge,  a  matter  outside  HRC 
juris'diction. 
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confuse  managers'  pressure  to  perform  better  on  the  job  as  harassment.  On  the 
other  hand,  employers  rarely  provide  training  for  themselves  or  for  managerial 
subordinates;  they  tend  to  seek  professional  advice  regarding  discrimination 
laws  only  when  a  complaint  has  been  filed  against  them.  The  public  generally 
does  not  become  aware  of  the  particulars  of  a  discrimination  case  until  long 
after  the  incident  occurred,  if  ever,  so  the  indirect  educational  benefits  of  a 
fresh  case  are  seldom  realized. 

Attorneys  for  complainants  and  respondents  alike  are  often  amazed  by  the 
seemingly  reckless  behavior  of  the  accused.  Ignorance  of  or  indifference  to  the 
law  is  compounded  by  the  irrational  responses  people  tend  to  have  to 
accusations  of  sexual  harassment,  racial  prejudice,  and  other  forms  of 
discrimination.  Attorneys  active  in  human  rights  law  observe  that  prudent 
business  reasoning  is  often  discarded  when  the  emotional  need  to  defend  one's 
honor  supersedes  benefit-cost  assessment  of  probable  outcomes. 

There  is  ample  circumstantial  evidence  that  discrimination  is  a  problem  in 
Montana,  that  it  is  under-reported,  and  that  sensible  people  with  legitimate 
complaints  often  decide  to  forego  their  legal  rights  for  lack  of  confidence  in  the 
enforcement  mechanisms.  This  is  most  easily  observed  in  housing.  Fair 
housing  groups  around  the  state  receive  many  more  complaints  in  a  year  than 
does  the  HRC.7  Legislative  members  of  the  Committee  on  Indian  Affairs  have 
heard  many  off -reservation  Indians  relate  encounters  with  discrimination  in  their 
search  for  homes  and  apartments.8  In  1 989,  the  HRC  conducted  a  study  of 
housing  discrimination  and  found  that  although  most  Indians  interviewed  could 
relate  a  personal  incident  of  discrimination,  many  were  reluctant  to  file 
complaints  because  they  distrusted  the  government  and  believed  nothing 
positive  would  be  done.9  A  subsequent  study,  authorized  by  Governor  Stan 
Stephens  and  conducted  by  the  Montana  Advisory  Council  on  Housing 
Discrimination,  found  examples  of  discrimination  "in  every  area  of  the  state" 
and  further  remarked  that  the  incidence  of  such  behavior  is  probably  much 
higher  than  reported.10  A  similar  statement  could  be  made  about 
discrimination  in  general.    The  Montana  Human  Rights  Network,  a  nonprofit 
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human  rights  advocacy  group,  fields  many  inquiries  and  complaints  and  reports 
that  people  often  decide  to  abandon  their  legal  rights  after  they  realize  that  their 
case  might  not  be  investigated  for  a  year  and  will  probably  not  be  resolved 
within  2  years.11 

The  most  common  misconception  about  the  Commission  is  that  it  is  an 
advocacy  agency  biased  in  favor  of  socially  and  economically  disadvantaged 
groups  and  against  business  interests.  In  fact,  under  current  law,  the  burden 
of  proof  rests  with  the  complainant.  Charging  parties  are  informed  at  the 
outset  that  HRC  staff  investigators  have  a  duty  to  determine  whether  or  not  the 
law  has  been  broken,  that  neutrality  is  essential  to  the  integrity  of  their 
procedures,  that  investigations  are  impartial,  and  that  a  finding  of  reasonable 
cause  does  not  mean  victory,  only  that  the  case  will  be  forwarded  to 
conciliation  efforts  and,  failing  settlement,  to  a  formal  hearing.12  The 
Commission's  investigatory  technique  involves  the  evaluation  of  claims  in  light 
of  comparable  persons  in  comparable  situations.  A  further  safeguard  of 
fairness  is  that  the  investigator's  report  and  opinion  are  inadmissible  as 
evidence  in  the  relatively  few  cases  (typically  5%  of  complaints  filed  annually, 
or  less  than  1  %  of  the  total  caseload  in  a  fiscal  year)  that  actually  go  to  a 
formal  hearing. 

Statistical  data  on  case  closures  shows  that  in  a  majority  of  cases,  the  accused 
party  prevails.  In  fiscal  year  1992,  of  the  391  cases  closed,  45%  were 
resolved  in  favor  of  the  complainant,  54%  in  favor  of  the  respondent.13  In 
fiscal  year  1 993,  36%  of  case  closures  favored  complainants,  25%  resulted  in 
no  cause  findings,  and  33%  were  closed  through  voluntary  withdrawals,  for 
lack  of  jurisdiction,  and  for  various  administrative  reasons.  In  fiscal  year  1 994, 
the  pattern  was  much  the  same:  a  little  more  than  one-third  (36%)  of  the  cases 
closed  favored  the  complainant,  and  over  one-half  (51%)  either  favored  or 
resulted  in  no  action  against  respondents.    (See  Figure  2.) 
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FIGURE  2 
TYPES  OF  CASE  CLOSURE 
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If  offsetting  criticism  is  any  test  of  even-handedness,  it  is  worth  noting  that 
some  fair  housing  advocacy  groups  fault  the  HRC  for  not  being  aggressive 
enough  in  its  investigations,  for  timidity  in  nontraditional  areas  of  the  law  (such 
as  protection  from  discrimination  in  lending),  and  for  settling  cases  too  quickly, 
thus  giving  respondents  an  opportunity  not  to  pay  higher  damages.14 
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Notwithstanding  statistical  evidence  and  the  structural  measures  designed  to 
ensure  neutrality  and  objectivity,  some  proprietors  and  managers  perceive  the 
Commission  as  biased  because  they  have  had  direct  experience  that  supports 
this  conclusion.  In  some  cases,  allegations  are  rooted  in  disappointment  and 
strong  disagreement  with  an  unfavorable  finding.  In  others,  respondents 
perceive  an  inherent  conflict  of  interest  within  the  HRC  because  it  has  both 
enforcement  and  educational  responsibilities  in  addition  to  its  adjudicatory 
functions.  This  view  bolsters  assumptions  that  the  Commission  is 
automatically  prone  to  favor  complainants.  Some  respondents  have  complained 
that  the  HRC  staff  is  unfriendly  and  uncooperative.  Attorneys  involved  with 
discrimination  cases  observe  that  this  may  have  been  true  in  previous  years  but 
that  it  is  no  longer  a  serious  problem.  Perhaps  the  HRC  staff  is  more 
comfortable  providing  information  to  a  familiar  party  than  to  an  unfamiliar  one, 
particularly  when  the  latter  approaches  the  Commission  in  a  combative  or 
defensive  posture.15 

A  related  perception  is  that  asserting  unfair  discrimination  is  too  easy;  the  law 
makes  business  vulnerable  to  frivolous  complaints.  The  HRC  investigators  are 
required  to  gather  and  document  considerable  evidence  to  justify  a  finding  of 
probable  cause.*  In  addition,  Commission  staff  have  recently  adopted  more 
stringent  intake  criteria  to  screen  out  unsubstantiated  complaints.  The 
troublesome  inconvenience  to  respondents  of  having  to  respond  to  HRC 
interrogatories  must  be  balanced  against  the  risks  taken  by  complainants. 

Another  misconception  is  that  citizens  who  use  the  Commission's  processes 
have  special  rights  and  privileges.  Montana's  human  rights  laws  confirm  and 
protect  rights  established  in  both  the  state  and  federal  constitutions.  Freedom 
from  certain  forms  of  discrimination  is  a  right,  not  a  privilege.  As  a  law 
enforcement  agency,  the  HRC  does  not  create  or  confer  rights. 


Under  current  law,  a  person  whose  complaint  has  been  dismissed  for  lack  of  probable 
cause  by  the  HRC  staff  may  file  an  objection  within  14  days  and  request  that  the  Commission 
itself  review  the  dismissal.  Commission  reversals  of  staff  decisions  are  extremely  rare. 
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Many  people  wrongly  believe  that  the  same  Human  Rights  Commission  staff 
who  investigate  housing  discrimination  also  engage  in  testing  for  illegal 
discrimination  by  posing  as  would-be  renters  or  job  applicants  and  then 
comparing  the  responses  of  landlords  and  employers  to  their  inquiries  with 
those  offered  to  persons  in  one  or  several  protected  classes.16  The  HRC  staff 
does  not  engage  in  testing.  The  Commission  did,  however,  receive  a  federal 
grant  in  1988  to  train  and  coordinate  contract  "testers"  on  a  part-time  basis 
during  a  prescribed  time  period.* 

There  is  a  still  more  deeply  rooted  problem  that  warrants  the  Legislature's 
attention.  Many  people  in  Montana  (as  in  other  states)  appear  to  not  genuinely 
believe  that  the  rights  of  individuals  protected  by  state  and  federal  human  rights 
laws  are  wholly  legitimate  or  necessary.  Antidiscrimination  measures  are 
widely  regarded  as  unwarranted  restrictions  on  property  rights  and  unwelcome 
intrusions  by  the  state  into  private  sector  relationships.  *  *  Some  managers 
and  supervisors  in  state  and  local  government  agencies  also  resent  restrictions 
on  their  ability  to  discipline  or  otherwise  command  subordinates.  Many 
Montanans  view  their  rights  as  property  holders  (e.g.,  employers  and  landlords) 
as  having  greater  importance  than  the  rights  of  prospective  or  currently 
engaged  employees  and  tenants.  These  same  citizens  sometimes  view 
antidiscrimination  laws  as  a  means  by  which  disgruntled  employees  or  tenants 
can  obstruct  business,  settle  personal  scores,  gain  an  unearned  windfall,  and 
escape  the  consequences  of  irresponsible  behavior.  The  numbers  of  inquiries 
and  complaints  dismissed  early  on  by  the  Human  Rights  Commission  suggest 
that  some  people  do  make  specious  or  unfounded  allegations. 


*    Many  civil  rights  advocates  and  authorities  regard  testing  as  the  only  reliable  method, 
outside  the  complaint  process  itself,  of  ascertaining  how  much  and  what  kind  of  illegal 
discrimination  is  taking  place.  In  1982,  the  U.S.  Supreme  Court  unanimously  upheld  testing  as  a 
legitimate  tool  for  gauging  discrimination  (455  U.S.  363,  102  S.Ct.  1114). 

**    There  is  no  "hard"  evidence  available  to  document  this  assertion.  However,  every 
person  the  author  spoke  with  in  the  course  of  research  who  was  not  an  HRC  staff  member  or 
an  attorney  involved  with  human  rights  cases  voiced  doubts  about  the  philosophical  basis,  as 
well' as  the  practical  ramifications,  of  antidiscrimination  laws. 
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The  perspective  of  property  owners  contrasts  with  that  of  an  individual-often 
with  family  responsibilities--who  has  experienced  firsthand  the  injurious 
indignity  of  racial,  sexual,  age,  and  other  forms  of  discrimination.  These  people 
have  intimate  knowledge  about  what  it  means  to  be  treated  unfairly,  to  be 
deprived  of  a  job  or  promotion  for  which  they  are  qualified,  or  to  be  denied 
access  to  housing  that  they  need  and  can  afford. 

3.  Historical  Trends 

The  problems  faced  by  the  Human  Rights  Commission  are  persistent,  pervasive, 
and  fairly  consistent  over  time.  Some  of  the  conditions  described  in  1 980  by 
then-HRC  Director  Ray  Brown  to  a  legislative  committee  remain  virtually  the 
same  in  1994:  an  increasing  caseload  at  the  Commission;  the  absence  of 
funding  to  implement  the  Governmental  Code  of  Fair  Practices;  unequal  wages 
for  women;  and  increasing  activities  on  the  part  of  neofascist  groups  and  the 
Ku  Klux  Klan.17  More  than  a  decade  ago,  in  1983,  Commission  chair  Margery 
Brown  urged  members  of  the  House  Appropriations  Committee  to  allocate 
funds  sufficient  to  reduce  the  agency's  backlog.18  Similar  appeals  have  been 
made  repeatedly  to  subsequent  Legislatures.  Additional  staff  positions  have 
been  provided  for,  but  the  Commission  remains,  as  one  observer  put  it,  "grossly 
underfunded".    Many  others  concur.19 

Underfunded  mandates  are  the  norm  in  human  rights  law  enforcement.  In  a 
1 980  report  on  the  Montana  Human  Rights  Commission,  author  Sheryl  Motl 
noted  a  Catholic  University  Law  School  survey  of  60  human  rights  agencies, 
committees,  and  councils  around  the  country.  The  study  revealed  a  pattern 
wherein  state  legislatures  were  willing  to  grant  broad  powers  to  enforcement 
agencies,  but  simultaneously  stymied  the  agencies'  effectiveness  by  denying 
them  adequate  funding.  Motl  identified  the  same  pattern  in  Montana.20 
Nearly  all  the  states  contacted  during  the  author's  research  for  this  report, 
including  Minnesota,  Michigan,  Ohio,  Illinois,  South  Dakota,  and  Hawaii  and  the 
Province  of  Alberta  are  burdened  with  a  backlog  of  cases;  in  most  instances, 
the  backlog  is  considerably  larger  than  Montana's  in  both  absolute  and 
proportional  terms. 
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Michigan  is  the  only  state  with  a  constitutional  clause  that  would  seemingly 
prevent  this  kind  of  situation.  It  reads:  "The  legislature  shall  provide  an  annual 
appropriation  for  the  effective  operation  of  the  [Civil  Rights]  Commission."21 
The  Michigan  Commission  currently  employs  180  people,  70  of  whom  are 
investigators,  and  has  an  annual  budget  exceeding  $12  million.  It  also  faces 
a  huge  backlog  of  unresolved  cases.  Clearly,  the  term  "effective"  is  subject  to 
varying  interpretations,  even  (or  especially)  when  found  in  a  state  constitution. 

4.  Current  Conditions  and  Outlook 

Montanans  are  faced  with  many  economic,  social,  and  political  challenges. 
Because  human  rights  complaints  directly  affect  a  small  percentage  of  the 
population,  many  citizens  of  the  state  do  not  regard  human  rights  issues  worthy 
of  high  priority.  As  a  spokesperson  for  the  Montana  Chamber  of  Commerce  put 
it,  "There's  no  red  rocket  on  this  issue."22  Likewise,  the  54th  Legislature  has 
bigger,  broader  issues  to  consider,  such  as  health  care,  tax  reform,  funding  for 
education,  and  the  wholesale  restructuring  of  state  government. 

The  myriad  uncertainties  surrounding  the  state's  financial  condition  make  any 
enhancement  of  the  Human  Rights  Commission  staff  with  general  fund  revenue 
a  difficult  prospect.  In  the  area  of  housing,  for  example,  there  is  considerable 
sentiment  within  the  public  and  private  sectors  alike  that  the  focus  should  be 
on  increased  construction  rather  than  on  the  enforcement  of  antidiscrimination 
laws.  These  are  not  mutually  exclusive  courses  of  action,  and  it  is  not  unlikely 
that  discrimination  problems  will  persist  even  when  the  stock  of  housing  is 
much  improved.  A  similar  logic  applies  to  employment  discrimination.  The 
increasing  availability  of  jobs  afforded  by  economic  growth  will  not  necessarily 
reduce  the  amount  of  illegal  discriminatory  behavior. 

Fiscal  year  1 994  marks  the  first  year  of  a  decrease  in  both  employment  and 
housing  discrimination  complaints  brought  before  the  Human  Rights 
Commission.  These  categories  together  accounted  for  93%  of  the  complaints 
registered  in  fiscal  year  1 993  and  84%  of  those  registered  in  fiscal  year  1 994. 
(See  Figure  3.) 
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FIGURE  3 
AREA  OF  ALLEGED  DISCRIMINATION 
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The  HRC  staff  attribute  much  of  the  substantial  drop  in  housing  cases  (from 
1 49  in  fiscal  year  1 993  to  65  in  fiscal  year  1 994)  to  the  absence  of  testing  on 
the  part  of  private  fair  housing  groups  during  this  period.  Housing 
discrimination  is  widely  believed  to  be  on  the  rise.  Some  attorneys  and 
advocates  active  in  this  arena  believe  that  the  problem  has  reached  epidemic 
proportions.23  Fair  housing  groups  routinely  assert  that  most  housing 
discrimination  goes  unreported,  and  evidence  of  this  is  mentioned  above.  While 
under-reported  discrimination  of  any  kind  is  by  definition  difficult  to  prove,  the 
perception  is  substantiated  by  test  results,  recent  studies,  and  federal 
regulatory  activities.24  One  strong  indicator  of  federal  interest  in  Montana's 
situation  is  that  HUD  recently  awarded  the  Concerned  Citizens  Coalition,  a  fair 
housing  advocacy  group,  slightly  over  $1  million  in  federal  grants  to  monitor 
housing  discrimination  in  Great  Falls,  Billings,  and  Helena. 

Sex  discrimination  complaints  increased  as  a  percentage  of  the  total  number  of 
cases,  from  32%  in  fiscal  year  1993  to  46%  in  fiscal  year  1994.  (See  Figure 
4.)  The  other  area  of  marked  proportional  increase  was  in  marital  status, 
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indicating  a  growing   problem  for  families   (including   single  mothers)   with 
children  seeking  housing.*  (See  Figure  4.) 
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FIGURE  4 

BASIS  OF  ALLEGED  DISCRIMINATION 
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Even  though  human  rights  issues  may  not  be  assigned  a  high  priority  by  many 
legislators  or  the  public  at  large,  the  number  of  complaints  is  likely  to  increase. 
Economic  and  demographic  projections  point  toward  a  situation  in  which 
Montana  has  a  larger,  more  urbanized,  and  more  ethnically  diverse  population. 


•  According  to  the  Bureau  of  the  Census,  the  state  population  grew  2.5% 

between   1982  and   1992.     The  Bureau  also  projects  a  population 


*    Housing  stock  is  in  short  supply  across  Montana.    Available  rental  housing  stands  at  less 
than  1%  in  Bozeman  and  in  Billings,  and  in  Missoula  the  overall  vacancy  rate  is  less  than  2%. 
Property  values  have  increased  dramatically,  and  some  rental  unit  owners  are  selling,  thereby 
reducing  the  availability  of  rental  housing  for  families.  See  Kathy  Cobb,  "Housing  demands 
stretch  supply",  fedoazette.  Federal  Reserve  Bank  of  Minneapolis,  Vol.  6,  No.  1,  January 
1 994,  p.  1 1 . 
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increase  for  Montana  of  slightly  over  15%  between  now  and  the  year 
2000  and  from  1 5%  to  30%  over  the  next  25  years.25 

•  Montana's  economy  has  grown  3  years  in  a  row,  a  circumstance  not 
experienced  since  1979.  The  Bureau  of  Business  and  Economic 
Research  forecasts  a  1  %  to  2%  a  year  increase  (above  inflation)  during 
the  1993-96  period.26 

•  Largely  urban  counties,  including  Flathead,  Missoula,  Gallatin,  and 
Yellowstone,  are  the  fastest  growing  areas  in  the  state.  They  are  also 
the  areas  where  most  discrimination  complaints  arise.27 

•  American  Indians  make  up  6%  of  Montana's  population  and  are  the 
state's  fastest  growing  ethnic  group.  Census  figures  show  a  nearly  8% 
increase  between  1980  and  1990  in  the  number  of  persons  living  on 
Indian  reservations  in  Montana.*  (The  numbers  of  Black,  Hispanic,  and 
Asian  residents  in  Montana  are  also  growing.) 


Each  of  these  changes-population  and  economic  growth,  increases  in  ethnic 
diversity,  and  more  people  moving  from  rural  to  urban  areas-could  have  a 
significant  effect  on  the  number  of  discrimination  complaints  handled  by  the 
Commission. 

Perhaps  more  important  than  these  factors  is  that  Montana  communities  are 
susceptible  to  the  influences  of  national  and  regional  trends.  For  example,  the 
number  of  sexual  harassment  complaints  lodged  with  the  HRC  increased  from 
48  in  fiscal  year  1992  to  77  in  fiscal  year  1993.  This  was  the  largest 
percentage  increase  (60%)  in  this  type  of  discrimination  complaint  since  the 
agency  started  collecting  statistics.  Complaints  had  increased  by  50%  the 
previous  year.**  Commission  staff  attribute  the  surge  to  media-induced 
awareness.  Public  consciousness  of  sexual  harassment  was  then  probably  at 
an  all-time  high,  owing  largely  to  Anita  Hill  and  the  Clarence  Thomas 
confirmation  hearings,  allegations  against  President  Clinton  and  Senator  Bob 


*  The  number  of  persons  living  on  reservations  includes  non-Indians.   However,  the  total 
number  of  Indians  and  the  percentage  increase  may  be  low  on  account  of  census  data 
collection  problems  acknowledged  by  Indian  and  non-Indian  authorities  alike. 

*  *    Similar  surges  are  evident  across  the  country.    Each  of  the  eight  human  rights  agencies 
contacted  for  research  purposes  noted  sizeable  increases  in  sexual  harassment  complaints 

between  1991  and  1993. 

* 
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Packwood,  and  the  Navy  Tailhook  convention.  The  recently  announced  award 
of  over  $7.1  million  to  a  female  employee  of  Baker  &  McKenzie,  one  of  the 
nation's  largest  law  firms,  is  likely  to  help  keep  the  issue  current.28  The  news 
of  large  damage  awards  travels  fast  and  can  stimulate  legal  action. 

People  learn  about  sexual  harassment  and  other  types  of  discrimination  through 
the  news  and  entertainment  media  and  by  word  of  mouth.  Newcomers  to 
Montana  bring  with  them  knowledge  and  experience  lodged  in  social 
environments  much  different  from  our  own.  They  are  likely  to  be  aware  of  their 
rights  and  may  be  more  willing  to  assert  them  than  long-time  residents.  For 
example,  some  people  observe  both  the  growth  of  subtle  racism  and  an 
increased  willingness  to  combat  it  in  the  Great  Falls  area,  especially  as  more  Air 
Force  base  personnel  decide  to  settle  in  the  area  and  the  permanent  African- 
American  population  grows.29  In  addition,  certain  cultural  barriers  to  lodging 
complaints  on  the  part  of  American  Indians  may  be  eroding  as  traditional  beliefs 
are  partly  supplanted  by  increased  confidence  in  legal  processes.* 

More  generally,  federal  discrimination  lawsuits  increased  by  20  times  between 
1 970  and  1 989.  Discrimination  suits  jumped  an  added  30%  between  1 991  and 
1 993,  following  the  passage  of  the  Americans  With  Disabilities  Act  of  1 990 
and  amendments  to  the  Civil  Rights  Act  of  1 991 .30  The  1 991  Act  raised  the 
stakes  for  everyone  involved  in  sexual  harassment  and  other  employment 
discrimination  lawsuits  by  allowing  punitive  damages,  emotional  distress 
awards,  and  the  right  to  a  jury  trial.  Formerly,  relief  was  limited  to  financial 
restitution  and  attorney  fees.**  These  changes  constitute  an  economic 
incentive  to  file  complaints  and  for  lawyers  to  take  discrimination  cases  that 
they  might  not  have  considered  worthwhile  before  1991.  Attorneys  in 
Montana  freely  admit  to  having  changed  their  work  patterns  in  response  to  this 


*    A  1 989  HRC  study  of  housing  issues  cites  a  number  of  local  instances  and  published 
works  wherein  Indians'  reluctance  to  file  complaints  is  partly  explained  by  a  customary  belief 
that  because  all  acts,  good  or  bad  (including  unfair  discrimination),  have  supernatural 
consequences,  lodging  complaints  with  government  agencies  is  superfluous.  See  Montana 
Human  Rights  Commission  Final  Report:  Fair  Housing  Assistance  Program,  1989,  p.  13. 

**    The  Civil  Rights  Act  of  1991  applies  to  firms  with  15  or  more  employees. 
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opportunity  because  complainants  are  now  more  inclined  than  before  to  request 
an  RTS  letter  from  the  HRC.31 

Here  is  a  sampling  of  other  national  trends  that  could  directly  or  indirectly  affect 
the  number  and  type  of  complaints  likely  to  arise  in  coming  years. 

•  According  to  the  International  Labor  Organization,  6%  to  8%  of  women 
workers  in  the  United  States  have  been  forced  out  of  a  job  by  sexual 
harassment.  Gender  discrimination  is  also  identified  as  a  significant 
human  rights  problem  in  the  U.S.  by  the  Department  of  State,  which 
issued  its  first-ever  report  on  domestic  human  rights  conditions  in  July 
1994.32 

•  Nationwide,  women  and  people  of  color  will  soon  account  for  two-thirds 
of  all  new  entrants  to  the  workforce.  Currently,  these  groups  constitute 
53%  of  the  workforce;  they  are  projected  to  account  for  62%  of  all 
workers  by  2005. 33 

•  HUD  Secretary  Henry  Cisneros  has  explicitly  identified  the  reduction  of 
"racial  barriers  to  residential  mobility"  through  more  rigorous 
enforcement  of  fair  housing  standards  as  one  of  his  agency's  foremost 
goals.  Cisneros  intends  to  expand  the  certification  requirements  for 
grantees  (such  as  the  HRC)  engaged  in  fair  housing  initiatives.34 

•  A  recent  national  poll  by  the  Times  Mirror  organization  found  that 
attitudes  toward  minority  groups  and  the  poor  have  hardened  in  the  7 
years  over  which  the  survey  has  been  conducted.  For  the  first  time, 
over  one-half  of  the  white  respondents  agreed  with  a  statement  that 
equal  rights  for  racial  minorities  have  been  pushed  too  far.35 


There  are  other  issues  looming  on  the  near  horizon  that  are  likely  to  affect 
discrimination  complaints.  Proposed  legislation  in  the  1 993  Session  (Senate  Bill 
No.  547)  would  have  included  (had  it  passed)  sexual  orientation  as  a  protected 
class  under  the  Montana  Human  Rights  Act.  Proponents  of  this  measure  plan 
to  reintroduce  it  in  the  1 995  Session.  The  Montana  Advisory  Committee  to  the 
U.S.  Commission  on  Civil  Rights  has  recommended  that  the  Montana 
Legislature  provide  adequate  funding  to.the  Human  Rights  Commission  to  fulfill 
its  mandate  to  educate  the  public  on  the  elimination  of  discrimination  and  to 
expand  that  mandate  to  include  identification  of  hate  crimes  and  public 
awareness  of  the  Montana  malicious  intimidation  and  harassment  statute 
(section    45-5-221,    MCA).36       Other    areas    of    growing    concern    include 
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allegations  of:  financial  institutions  refusing  to  issue  mortgages  and  insurance 
in  certain  areas  (aka  "redlining");  restrictive  zoning  ordinances  (with  disparate 
impact  on  racial  minorities);  the  alleged  discriminatory  practices  of  real  estate 
companies;  and  the  differential  enforcement  of  health  and  safety  codes.  Some 
fair  housing  groups  in  Montana  have  also  identified  a  new  pattern  of 
discrimination  against  welfare  recipients.*  Finally,  trends  in  property  rights 
law  may  result  in  pressure  to  diminish  or  remove  certain  human  rights 
protections.  The  "takings"  provision  of  the  fifth  amendment  to  the  U.S. 
Constitution  has  been  used  in  court  to  challenge  labor  and  insurance 
regulations,  public  health  laws,  environmental  measures,  and  a  variety  of  civil 
rights  measures.37 


*    Persons  with  specific  sources  of  income  are  not  recognized  in  law  as  a  protected  class, 
but  the  Montana  Constitution  prohibits  discrimination  on  the  basis  of  social  condition. 

26 


ENDNOTES 


1 .  Greg  Petesch,  Memorandum  to  the  Joint  Interim  Subcommittee  No.  3  on  Gender-Based 
Insurance  Classification,  October  29,  1984,  p.  5. 

2.  County  Business  Patterns  1991.  U.S.  Department  of  Commerce,  Bureau  of  the  Census, 
October  1993. 

3.  Richard  A.  Leiter,  editor.  National  Survey  of  State  Laws,  p.  259. 

4.  Feragen  v.  Bozeman  Horse  World,  Montana  Human  Rights  Commission  Case  Numbers 
9301005477  (sex  discrimination)  and  9301005870  (retaliation). 

5.  Case  involved  a  Helena  software  company  with  15  employees.  Information  provided  by 
Dana  Glatz,  proprietor,  in  a  telephone  interview,  August  22,  1994. 

6.  Telephone  interviews  with  attorneys  in  Helena,  Missoula,  Bozeman,  and  Billings,  each 
with  experience  representing  complainants  or  respondents. 

7.  Telephone  conversations  with  Toni  Austed,  Director,  and  Janelle  Lassy,  Fair  Housing 
Coordinator,  Concerned  Citizens  Coalition,  Great  Falls,  Montana. 

8.  Connie  F.  Erickson,  Improving  State-Tribal  Relations:  1989-1990  Activities  of  the 
Committee  on  Indian  Affairs.  Montana  Legislative  Council,  December  1990,  p.  21. 

9-    Fair  Housing  Assistance  Program  Final  Report.  Montana  Human  Rights  Commission, 
1989,  p.  13. 

10.  Equal  Housing  in  Montana?.  Montana  Advisory  Council  on  Housing  Discrimination, 
January  1992,  p.  51. 

11.  Telephone  interview  with  Ken  Toole,  President,  Montana  Human  Rights  Network,  May 
4,  1994. 

12.  See  "A  Guide  for  Charging  Parties",  issued  by  the  Montana  Human  Rights  Commission. 

1 3.  Commissioner's  Report  to  the  Governor.  Legislature  and  Citizens.  Department  of  Labor 
and  Industry,  1992,  p.  28. 

14.  Telephone  interview  with  Toni  Austed,  Director,  Concerned  Citizens  Coalition,  May  18, 
1994. 

1 5.  In  an  August  1 6,  1 994,  interview,  Mr.  Jim  Nys  of  Personnel  PLUS!,  Inc.  based  the 
contrast  between  his  regularly  friendly  and  fruitful  discussions  with  the  HRC  staff  and  the  less 
satisfying  ones  experienced  by  a  number  of  his  clients  on  the  latter  group's  tendency  to  demand 
information  in  a  hurry  and  to  be  forthright  in  their  opinions  about  human  rights  laws. 

16.  Montana  Advisory  Council  on  Housing  Discrimination,  op.  cit..  p.  18. 

17.  Ray  Brown,  "Does  Discrimination  Exist  iri  Montana?",  unpublished  and  undated  file 
document,  circa  1981. 

18.  Steve  Shirley,  "Backlog  imperils  work  on  rights",  Helena  Independent  Record.  March 
15,  1983. 


27 


19.  The  "grossly  underfunded"  comment  was  made  by  Human  Rights  Network  President 
Ken  Toole  during  a  May  4,  1994,  telephone  interview.    Subsequent  interviews  with  attorneys 
active  in  the  human  rights  area  elicited  similar  statements;  nobody  said  that  the  HRC  has 
adequate  funding  support  to  fulfill  its  legislative  mandate. 

20.  Sheryl  Motl,  "The  Montana  Human  Rights  Commission",  unpublished  paper  presented 
in  partial  fulfillment  of  the  requirements  for  the  degree  of  Master  of  Public  Administration, 
University  of  Montana,  1980,  p.  44. 

21.  Article  5,  section  29,  Constitution  of  1963,  Michigan  Compiled  Laws  Annotated,  p. 
706. 

22.  Telephone  interview  with  Jim  Tutwiler,  Montana  Chamber  of  Commerce,  September  8, 
1994. 

23.  August  19,  1994,  telephone  interview  with  Jeff  Renz,  a  Missoula  attorney  who  has 
represented  complainants  in  human  rights  cases. 

24.  In  a  1988  study  conducted  by  the  HRC  with  federal  funds.  Commission-trained  testers 
documented  34  out  of  60  incidents  in  which  both  whites  and  Indians  tried  to  obtain  housing 
and  the  Indians  were  treated  differently  by  landlords  only  on  account  of  their  race.    The  57% 
discrimination  rate  was  over  twice  the  national  rate  of  25%.    See  "Housing  discrimination  study 
shows  ugly  racism  in  Montana",  Great  Falls  Tribune,  October  1 1,  1989. 

25.  David  Baer  and  Lee  Cohen,  The  State  Economic,  Demographic  &  Fiscal  Handbook, 
American  Association  of  Retired  Persons,  1993,  p.  107,  and  "State  Population  Projections", 
fedgazette.  Federal  Reserve  Bank  of  Minneapolis,  p.  28. 

26.  Paul  Polzin,  "State  of  the  Economy",  Montana  Business  Quarterly,  Spring,  1994,  p.  9. 

27.  In  fiscal  year  1993,  in  ranking  order,  Yellowstone,  Lewis  and  Clark,  Cascade,  Missoula, 
Flathead,  and  Gallatin  Counties  registered  the  most  complaints.    In  fiscal  year  1 994,  Missoula 
moved  into  third  position,  and  Cascade  dropped  to  fourth.   The  high  ranking  for  Lewis  and  Clark 
County  is  not  attributable  to  population  growth,  but  rather  to  local  awareness,  the  location  of 
the  Human  Rights  Commission,  and  the  fact  that  most  complaints  from  state  government 
employees  arise  in  the  capital  city.   Unpublished  data  from  the  Human  Rights  Commission. 

28.  Ellen  Schultz  and  Junda  Woo,  "Plaintiffs'  Sex  Lives  Are  Being  Laid  Bare  in  Harassment 
Cases",  Wall  Street  Journal,  September  19,  1994,  at  A4. 

29.  Telephone  interview  with  the  Reverend  Phillip  Caldwell,  Great  Falls,  September  9, 
1994. 

30.  Clark  S.  Judge,  "Thresholds  of  Pain",  Wall  Street  Journal,  August  10,  1994. 

31.  Telephone  interviews  with  three  Helena  attorneys  in  August  and  September  1994. 

32.  Wall  Street  Journal.  September  15,  1994,  at  A14. 

33.  "Wage  Discrimination  and  Equal  Pay",  Montana  Family  Union  -  Montana  State  AFL-CIO, 
undated  flyer,  1 994. 

34.  State  CDBG  Update,  Council  of  State  Community  Development  Agencies,  January/ 
February  1994,  p.  1. 

35.  "Poll:  Americans  more  selfish,  cynical",  Helena  Independent  Record,  September  21, 
1994. 


28 


36.  White  Supremacist  Activity  in  Montana,  Montana  Advisory  Committee  to  the  U.S.  Civil 
Rights  Commission,  July  1994,  p.  43. 

37.  Marianne  Lavelle,  "Battle  Nears  in  U.S.  House  Over  Takings",  The  National  Law 
Journal,  July  25,  1994,  at  A7. 


29 


III.  SITUATION  DESCRIPTION  AND  ANALYSIS 

The  Human  Rights  Commission  has  a  complex  mission:  to  inform,  educate, 
investigate,  conciliate,  adjudicate,  and,  in  some  cases,  litigate.  Processing 
human  rights  complaints  is  a  labor-intensive,  time-consuming  set  of  tasks.  All 
cases  require  extensive  telephone  contacts,  interviews,  record  searches, 
correspondence,  fact  checking,  and,  once  a  probable  cause  finding  has  been 
made,  the  compilation  of  reports.  Investigators  contact  witnesses,  arrange 
meetings,  and  reconcile  schedule  conflicts  involving  claimants,  respondents, 
attorneys,  witnesses,  and  the  hearing  examiner. 

In  keeping  with  section  49-2-504,  MCA,  and  the  guiding  philosophy  in  the 
Commission's  rules,  the  emphasis  in  enforcement  is  on  conciliation  and 
persuasion.  Conciliation  efforts  can  be  slow  and  difficult,  requiring  patience  on 
everyone's  part.  There  are  two  stages  in  the  HRC's  proceedings  in  which 
successful  conciliation  can  (and  often  does)  result  in  a  settlement:  during  the 
factfinding  conference  and  following  investigations  that  conclude  with  a 
reasonable  cause  finding.  (See  Flow  Chart  on  following  page.)  The  time 
periods  within  which  conciliation  agreements  can  be  reached  vary  from  case  to 
case.  There  are  no  strict  limits.  The  HRC  staff  recognize  a  value  in  keeping  the 
opportunity  to  settle  open-ended  because  the  costs  associated  with  the 
contested  hearing  process  are  avoided  whenever  settlements  can  be  reached 
first.1 
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HUMAN  RIGHTS  COMMISSION 
PROCEDURAL  FLOW  CHART 

Numbers  in  parentheses  are  fiscal  year  1994  totals.  Those  below  broken  line  include  cases  from  previous  fiscal 
year  inventory  (so  numbers  do  not  add).  Some  intermediate  steps  omitted. 
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As  a  practical  matter,  the  Commission's  mandate  extends  beyond  meeting  the 
requirements  of  the  law.  The  HRC  staff  are  compelled  to  help  people 
understand  the  process  as  well  as  use  it.  For  example,  the  procedures  and 
timeframes  in  housing  cases  differ  appreciably  from  those  pertaining  to  other 
types  of  discrimination.  The  exclusive  remedy  provision  does  not  apply  in 
housing;  also,  federal  and  state  laws  require  that  housing  cases  be  investigated 
within  100  days  Of  a  complaint  being  filed.*  The  inconsistency  can  be 
confusing.  People  who  contact  the  Commission  are  rarely  aware  of  these 
distinctions  ahead  of  time.  Moreover,  persons  filing  housing  complaints 
generally  have  less  formal  education  than  other  complainants;  they  are  typically 
less  financially  secure  (sometimes  unemployed)  and  more  transient.  Thus,  it 
often  takes  staff  more  time  than  usual  to  provide  and  collect  information  and 
to  ascertain  and  verify  facts.2 

The  HRC  staff  is  faced  with  inescapable  uncertainties.  In  addition  to  the 
varying  levels  of  knowledge  and  legal  sophistication  on  the  part  of  the  agency's 
clientele,  the  number  and  type  of  inquiries  received  and  the  number  of  cases  in 
the  inventory  are  both  dynamic  variables-they  can  change  appreciably  from 
year  to  year. 

Generally,  the  HRC  receives  250  or  more  inquiries  each  month.  On  average,  a 
little  over  80%  of  these  are  dismissed  or  redirected  to  other  sources  of 
information  and  assistance;  a  little  less  than  20%  are  processed  as  complaints. 
In  fiscal  year  1994,  the  staff  dealt  with  1,232  cases,  a  combination  of  533 
new  filings  and  the  699  cases  left  over  from  fiscal  year  1993. 

Cases  are  not  handled  on  a  simple  first-in,  first-out  basis.  Some  types  of 
complaints  receive  immediate  attention  because  the  people  involved  are 
exposed  to  extraordinary  risk.    Among  these  are  persons  with  AIDs,  women 


*    Housing  is  apparently  regarded  by  federal  lawmakers  as  a  more  basic  right  than 
employment.  Under  current  welfare  and  other  income  assistance  programs,  it  is  generally  easier 
to  acquire  financial  assistance  than  affordable  shelter  for  a  sustained  period  of  time.  The 
struggles  of  unemployed  parents  with  young  children  are  made  immediately  and  severely  more 
difficult  in  a  condition  of  homelessness. 
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(and  in  rare  cases  men)  suffering  sexual  harassment  in  a  hostile  environment, 
and  families  or  students  in  dire  need  of  housing.  As  a  consequence  of  strict 
statutory  time  limits,  housing  complaints  often  receive  higher  priority  than 
others.  Employment  discrimination  complaints  are  also  ranked  above  some 
others,  mostly  because  of  requirements  in  the  Commission's  worksharing 
agreement  with  the  EEOC.  The  EEOC,  for  example,  expects  state  agencies, 
such  as  the  HRC,  to  maintain  a  caseload  inventory  of  9  months  or  less.  This 
is  a  general  rule  of  thumb,  not  a  strictly  enforced  rule.  Nevertheless,  sizeable 
and  increasing  backlog  can  jeopardize  federal  funding.  In  recent  years,  the 
Commission  has  been  in  good  standing  with  both  HUD  and  the  EEOC.  This 
achievement  does  not  come  without  some  cost,  however,  especially  when  the 
agency  is  understaffed.  In  order  to  consistently  meet  federal  standards  in 
housing  and  employment  complaints,  some  cases  involving  alleged  age, 
disability,  and  marital  status  discrimination  do  not  receive  timely  investigation.3 

To  a  large  degree,  then,  the  cumbersome  and  complicated  aspects  of  human 
rights  law  enforcement  are  not  amenable  to  quick  and  easy  fixes.  Given  the 
combination  of  a  high  volume  backlog,  a  highly  volatile  number  of  new  case 
filings  in  different  categories,  and  the  need  to  honor  certain  priorities,  it  is 
difficult  to  ascertain  the  optimal  relationship  between  the  number  of  staff  and 
the  number  of  cases  in  the  inventory. 

1 .  Staff /Caseload  Relationships 

In  recent  years,  the  HRC  has  experienced  a  substantial  increase  in  its  caseload 
inventory.  At  the  close  of  fiscal  year  1 994,  the  staff  faced  an  inventory  of  690 
unresolved  cases.  This  number  was  down  slightly  from  the  699  in  the  previous 
fiscal  year,  but  substantially  above  the  year-end  inventory  of  586  cases  in  fiscal 
year  1992.  Looking  farther  back,  the  backlog  grew  from  275  to  425  cases 
between  fiscal  year  1988  and  fiscal  year  1991.  (See  Figure  5.) 
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FIGURE  5 
HRC  INVENTORY  ANALYSIS 
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Source:  Montana  Human  Rights  Commission 

There  were  717  fewer  inquiries  and  100  fewer  complaints  lodged  with  the 
Commission  in  fiscal  year  1994  than  in  the  previous  fiscal  year.  There  is  no 
obvious  or  singular  reason  for  this  dropoff,*  and  it  contrasts  with  the  growth 
pattern  in  prior  years.  The  number  of  inquiries  grew  by  837  between  fiscal 
years  1 992  and  1 993  and  by  1 94  in  the  2  preceding  fiscal  years.  The  number 
of  complaints  grew  by  81  between  fiscal  years  1992  and  1993  and  by  173 
between  fiscal  years  1991  and  1992. 

In  1988,  the  Commission  had  nine  FTEs.  In  1991,  the  Legislature  provided 
funds  for  two  additional  investigators.  The  52nd  Legislature  appropriated 
$278,458  over  the  1994-95  biennium  for  three  more  FTEs.4  At  present,  the 
HRC  permanent  staff  members  include  an  executive  director,  an  attorney,  a 
hearing  examiner,  seven  investigators,  an  investigative  staff  supervisor,  and 
four  support  personnel  (15.5  FTEs).    The  federal  Department  of  Housing  and 


Commission  staff  have  in  recent  years  tightened  the  procedures  for  handling  inquiries  and 
complaints  (called  intakes),  but  the  decreased  numbers  of  both  in  fiscal  year  1 994  cannot  be 
wholly  attributed  to  this  change.  Other  factors  include  fewer  tests  for  discrimination  being 
conducted  during  this  period  by  fair  housing  groups  in  the  state. 
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Urban  Development  has  provided  funding  for  two  additional  FTEs  for  a  research 
project  concerning  discrimination  in  mortgage  lending  and  other  financial 
transactions,  but  these  positions  terminate  in  March  1995.* 

The  additional  staff  have  helped,  as  is  evident  from  the  increased  numbers  of 
cases  closed  in  the  period  between  fiscal  years  1 988  and  1 994,  but  not  enough 
to  quell  criticism  from  outside  the  agency  or  significantly  reduce  the  backlog. 
The  number  of  FTEs  is  not  by  itself  a  sufficient  indicator  of  accomplishable 
tasks  or  productivity  levels.  For  example,  in  fiscal  year  1993,  of  the  10.67 
FTEs  filled  (see  inventory  analysis  in  Figure  5),  only  5.5  were  dedicated  to 
investigations.  Of  these,  three  were  fully  trained  and  employed  for  the  entire 
year  and  two  were  new  to  the  job  and  started  work  halfway  through  the  year. 
In  fiscal  year  1 994,  there  were  two  fully  trained  investigators  who  worked  all 
year;  another  worked  for  one-half  the  year  and  then  switched  to  the 
aforementioned  HUD  project.  There  were  three  new  staff  investigators  who 
started  at  different  times  of  the  year.  The  point  is  that  training  requirements 
and  staff  turnover  both  affect  the  number  of  cases  closed  in  any  given  year. 

When  viewed  in  a  historical  context,  increases  in  staff  have  been  justified  by 
a  perennial  overload.  Between  fiscal  year  1988  and  fiscal  year  1992,  the 
number  of  cases  filed  with  the  Commission  increased  87%.  The  staff  level 
increased  by  only  1 1  %  over  the  same  period.5  Taking  a  longer  view,  the 
number  of  HRC  staff  increased  gradually  from  9  in  fiscal  year  1988  to  14  in 
fiscal  year  1994,  a  57%  increase,  while  the  number  of  cases  filed  grew  by  a 
little  over  100%.  From  fiscal  year  1993  to  the  close  of  fiscal  year  1994,  the 
number  of  complaints  filed  decreased  from  632  to  533  (16%),  while  staff 
increased  from  approximately  11  to  14  FTEs  (22%).**  This  change  in  the 
traditional  pattern  partly  explains  the  salutary  fact  that  fiscal  year  1 994  marked 


*    HUD  funding  was  originally.scheduled  to  terminate  at  the  end  of  December  1 994,  but, 
owing  to  a  slower  than  expected  pace  of  expenditure,  the  work  period  was  extended  for  3 
additional  months. 

**    The  discrepancy  between  the  14.17  FTEs  in  the  inventory  analysis  and  the  15.5  FTEs 
current  staff  level  found  elsewhere  in  this  report  is  explained  by  the  difference  between  the 
number  of  positions  authorized  (the  larger  number)  and  those  actually  filled  (the  smaller  number) 
at  the  time  that  the  data  was  assembled. 
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the  first  time  in  7  years  that  the  Commission  was  able  to  close  more  cases 
(542)  than  were  opened  (533). 6 

The  Commission  staff  have  established  490  cases  as  an  optimal  inventory--a 
9-month  inventory  under  current  staffing  conditions  (not  including  the  two 
federal  grant  positions).  This  number  is  considered  "optimal"  because  it  keeps 
the  investigatory  staff  working  at  full  capacity-each  carrying  50  cases  at  one 
time.  Thus,  there  is  a  distinction  between  a  "backlog"  and  the  caseload 
inventory.  Between  one-half  and  three-quarters  of  the  cases  that  an  individual 
investigator  can  close  in  a  year  are  typically  drawn  from  the  previous  year's 
inventory.  The  time  it  takes  to  process  a  complaint  is  highly  variable.  Some 
are  closed  within  3  months;  others  can  take  18  months  before  being  certified 
for  hearing.  Nine  months  is  presently  considered  a  realistic  average;  this 
benchmark  also  meets  acceptable  minimum  standards  in  federal  Worksharing 
Agreements.  It  is  fair  to  assume  that  many  complainants  and  respondents 
would  prefer  a  6-month  period  (or  less)  for  the  resolution  of  cases  and  that  the 
optimal  number  of  cases  in  the  inventory,  from  their  point  of  view,  is  zero. 

The  Commission  Administrator  has  prepared  estimates  of  caseload 
management.  Figure  6  assumes  that  the  number  of  complaints  and  the  number 
of  staff  investigators  will  remain  steady  for  the  next  several  years.  The  result 
is  a  steady  diminution  of  the  backlog.  Under  these  circumstances,  the  HRC 
could  reach  the  9-month  inventory  level  by  the  end  of  fiscal  year  1 996. 
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FIGURE  6 
Human  Rights  Commission  Caseload 

Projected  July  1,  1991  -  June  30,  1997 
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Given  the  factors,  circumstances,  and  trends  mentioned  in  Part  II,  as  well  as 
the  fairly  consistent  pattern  of  HRC  experience  in  recent  years,  the  projection 
that  new  complaints  will  number  550  appears  optimistic.  Figure  7  shows  the 
impacts  on  caseload  if  new  filings  were  to  increase  by  100  per  year,  to  650. 
(This  is  not  extraordinary  because  similar  increases  occurred  between  fiscal 
years  1989-90,  1991-92,  and  1992-93,  although  only  in  1993  did  new  filings 
approach  the  650  total.)  At  current  staffing  levels,  the  increase  causes  the 
inventory  and  backlog  to  stabilize  at  an  unacceptably  high  level:  the  9-month 
target  is  never  realized. ' 
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FIGURE  7 
Human  Rights  Commission  Caseload 

Projected  July  1,  1991  -  June  30,  1997 
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Figure  8  shows  a  worse-case,  less  probable  scenario,  with  new  filings  spiking 
to  750.  An  increase  of  this  magnitude  could  happen  within  several  years  if  one 
or  several  of  the  demographic  trends  cited  in  Part  II  hold.  This  number  of  new 
filings  would  wreak  havoc  with  the  backlog  and  would  jeopardize  federal 
funding  by  pushing  the  inventory  and  backlog  to  unmanageable  levels. 
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FIGURE  8 
Human  Rights  Commission  Caseload 

Projected  July  1,  1991  -  June  30,  1997 


New  cases  filed  Cases  closed  Cases  open  at  FYE 
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Assumes  staffing  at  15.5  FTE/750  complaints  per  year 


The  estimated  effects  of  both  an  increase  in  staff  AND  an  increase  in  the 
number  of  complaints  filed  are  offered  in  Part  III  of  this  report,  in  which  funding 
for  additional  investigators  is  considered  as  a  legislative  option. 

2.  Agency  Goals  and  Performance  Standards 

In  1992,  HRC  Administrator  Anne  Maclntyre  articulated  these  goals  in  her 
agency's  annual  report:7 

•  close  the  increasing  number  of  cases  in  a  more  timely  manner; 

•  reduce  processing  time  at  all  levels,  including  intake,  investigation, 
conciliation,  and  hearings; 

•  close  400  cases  a  year  and  50  additional  cases  a  year  for  each 
additional  FTE;  and 
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•  prevent  discrimination  by  providing   education   and  outreach  to  the 

uninformed  service  provider/employer  before  complaints  are  filed. 


In  the  ensuing  2  years,  following  the  addition  of  two  FTEs,  the  Commission 
staff  achieved  one  of  these  goals  and  partially  met  another.  They  closed  519 
cases  in  fiscal  year  1993  and  542  in  fiscal  year  1994.  In  1994,  the  average 
time  from  complaint  to  assignment  of  investigator  dropped  from  14  months  in 
January  to  9.5  months  in  May. 

The  average  total  processing  time  for  cases  closed  during  each  of  these  years 
increased,  however,  from  361  days  in  fiscal  year  1992  to  423  days  in  fiscal 
year  1993.  The  slower  pace  is  largely  attributable  to  the  inexperience  of  the 
new  staff  members.*  The  average  processing  time  for  cases  closed  during 
fiscal  year  1 994  dropped  to  402  days.  This  is  a  notable  achievement,  but  it  is 
important  to  keep  in  mind  that  the  average  still  surpasses  the  1 2-month  (365 
day)  statute  of  limitations,  so  the  backlog  still  provides  the  opportunity  for 
cases  to  be  removed  to  District  Court  after  all  the  investigator's  effort  to  reach 
a  probable  cause  finding  and  before  a  hearing  is  scheduled. 

The  Governmental  Code  of  Fair  Practices  includes  a  provision  that  states:  "The 
commission  shall  continue  to  augment  its  enforcement  and  educational 
programs  which  seek  to  eliminate  all  discrimination"  (section  49-3-301 ,  MCA). 
The  HRC  staff  has  not  been  able  to  fulfill  this  mandate  or  to  meet  the  education 
and  outreach  goals  mentioned  above.  The  agency's  human  and  financial 
resources  are  apparently  inadequate  to  provide  both  law  enforcement  and  crime 
prevention  services.  To  date,  educational  endeavors  that  go  beyond  the 
production  of  informational  brochures  and  posters  have  relied  on  temporary 
external  funding.  For  example,  during  fiscal  years  1990  through  1992,  HRC 
staff  gave  1 8  fair  housing  training  seminars  to  private  landlords,  public  housing 
authorities,  and  other  housing  providers  under  a  grant  from  the  Department  of 


After  several  months'  training,  a  first  year  Grade  14  investigator  is  expected  to  close  six 
to  seven  cases  a  month.  The  Grade  1 5  performance  standard  is  8  closures  a  month,  or  96  in  a 
year*. 
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Housing  and  Urban  Development.  The  grant  also  enabled  the  Commission  to 
conduct  a  study  of  housing  discrimination  and  publish  its  findings.8 

Typically,  about  1 5%  of  the  HRC  staff  attorney's  time  is  devoted  to  answering 
inquiries,  clarifying  points  of  law,  and  similar  educational  services.  Roughly 
10%  of  the  Administrator's  time  is  spent  in  speaking  engagements  and  informal 
educational  seminars.  At  present,  there  are  no  staff  members  assigned  to 
educational  activities  on  a  routine  or  full-time  basis. 

It  is  interesting  to  note  that  the  seriousness  with  which  similar  educational 
mandates  are  taken  varies  considerably  across  jurisdictions.  In  South  Dakota, 
for  example,  the  Human  Rights  Division  of  the  Department  of  Commerce  and 
Regulations  does  nothing  at  all  in  the  way  of  preventive  education.  This 
three-person  agency  faces  a  21 -month  backlog  of  complaints  and  receives  no 
funding  for  prevention.9  In  fiscal  year  1993,  on  the  other  hand,  the  Civil 
Rights  Commission  staff  in  Hawaii  provided  seminars  and  workshops  for  church 
groups,  the  Employers'  Council,  the  Hawaii  Hotel  Association,  the  state  bar, 
various  university  and  adult  education  programs,  and  several  chambers  of 
commerce.10  (At  the  end  of  fiscal  year  1993,  the  Hawaii  agency  had  51 
cases  in  its  inventory.11)  Public  outreach  and  education  are  regular  functions 
of  the  Minnesota  Human  Rights  Department,  but  not  of  Michigan's  Civil  Rights 
Commission.  (Both  state  agencies  face  2-  to  3-year  backlogs.)  In  the  Province 
of  Alberta,  the  "public  education  mandate"  of  the  Human  Rights  Commission 
has  been  a  high  priority  for  the  past  20  years.  In  fiscal  year  1 993,  the  Alberta 
Commission  conducted  467  programs  through  its  Public  Education  Program. 
Over  500  programs  were  conducted  in  fiscal  year  1 994.  Despite  this  practical 
dedication  to  preventive  measures,  however,  the  Alberta  Commission  notes 
that  in  the  past,  staff  devoted  to  education  were  shifted  to  enforcement 
activities  to  meet  growing  numbers  of  complaints.12 

3.  Budget/Cost  Overview 

Total  expenditures  during  fiscal  year  1 994  amounted  to  $666,228  (slightly  less 
than  the  $671 ,600  authorized),  of  which  $477,569  (61  %)  were  from  the  state 
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general  fund.  Salaries  and  benefits  accounted  for  $473,204,  or  approximately 
70%  of  the  total.  Other  significant  cost  items  included  communications,  at 
$31,263,  and  equipment,  at  $19,636.  The  HRC  paid  approximately  $40,000 
to  the  Department  of  Labor  and  Industry  for  centralized  services.  The  travel 
and  per  diem  costs  of  the  six  Commission  meetings  amounted  to  less  than 
$20,000,  or  3%  of  annual  expenditures.  There  were  no  funds  specifically 
authorized  or  expended  for  education.13 

Under  provisions  of  its  worksharing  agreement  with  the  EEOC,  the  HRC 
currently  receives  $500  for  each  completed  employment  discrimination  case 
filed.  The  Commission  receives  $1 ,300  for  each  housing  discrimination  action 
under  a  similar  agreement  with  the  Department  of  Housing  and  Urban 
Development.  Taken  together,  EEOC  and  HUD  contracts  accounted  for 
$187,402  in  fiscal  year  1994,  or  just  under  40%  of  the  HRC  budget.  The 
proportion  of  federal  funding  support  has  increased  since  fiscal  year  1992, 
when  it  composed  23%  of  the  Commission's  budget.14  The  continuation  of 
support  from  both  EEOC  and  HUD  is  contingent  on  state  laws  remaining 
substantially  equivalent  to  federal  laws  and  performance  standards. 

The  cash  value  of  the  remedies  obtained  through  the  administrative  process 
was  nearly  $750,000  in  fiscal  year  1994,  nearly  $100,000  more  than  the 
HRC's  expenditures  in  the  same  time  period.  The  largest  proportion 
($625,1 76)  of  these  compensatory  payments  (referred  to  as  "resolutions  with 
benefits"  by  the  EEOC)  came  in  the  form  of  damage  settlements  and 
conciliation  agreements  reached  before  cases  were  certified  for  hearing.15  The 
Commission  awarded  $117,128  in  damages  in  those  cases  that  went  to 
hearing.  The  HRC  also  recovered  $5,600  in  the  form  of  civil  penalties  charged 
to  parties  found  guilty  of  housing  discrimination.* 


*    Fiscal  year  1994  marked  the  first  year  that  the  HRC  availed  itself  of  this  revenue  source. 
Under  section  49-2-510(8),  MCA,  such  penalties  must  be  paid  to  the  State  Treasurer  to  be 
deposited  in  an  account  in  the  state  special  revenue  fund  and  used  by  the  Commission  for 
housing  discrimination  enforcement. 
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The  average  cost  per  case  closed  in  fiscal  year  1994  was  $1,229,  or  almost 
30%  higher  than  the  $950  average  cost  in  the  previous  fiscal  year.  The 
average  administrative  cost  of  a  case  that  did  not  involve  litigation  was  $  1 ,070, 
while  the  average  administrative  cost  of  a  litigated  case  was  $3,035.  The  per 
capita  (taxpayer)  cost  of  the  Human  Rights  Commission's  total  operations  in 
fiscal  year  1994  was  $0.80.* 

In  summary,  while  some  data  indicates  that  the  Commission  may  have  crossed 
a  historic  divide  and  has  sufficient  capacity  to  reduce  the  backlog  of  cases  to 
"optimal"  levels  within  the  next  2  bienniums,  other  numbers  suggest  that  fiscal 
year  1994  may  have  been  an  aberration--a  brief  respite  from  a  consistent 
pattern  in  Montana  as  well  as  in  nationwide  trends.  Historically,  the  numbers 
of  complaints  have  increased  fairly  steadily,  outstripping  the  agency's  capability 
to  keep  up  with  the  combination  of  new  and  old  cases  within  mandated  time 
limits.  Taking  into  consideration  the  discussion  in  Part  II,  it  appears  that 
external  factors  are  more  significant  than  internal  structural  and  procedural 
arrangements  in  determining  how  long  it  takes  any  given  case  to  be  opened, 
investigated,  adjudicated,  and  closed. 

In  any  event  and  in  any  given  year,  the  Human  Rights  Commission  deals  with 
a  number  of  shifting  variables:  the  number  of  complaints  filed,  the  complexity 
of  new  cases  (which  affects  how  quickly  they  can  be  processed),  the  number 
of  complaints  in  the  caseload  inventory,  the  size  of  the  staff,  the  rate  of  staff 
turnover,  and  the  experience  levels  of  seasoned  veterans  as  well  as  raw 
recruits.  Given  the  workload  of  each  investigator,  the  increasing  number  of 
complaints  (excepting  fiscal  year  1994),  and  limited  human  and  budgetary 
resources-especially  in  the  area  of  preventive  education-it  is  not  surprising  that 
a  problematic  backlog  exists  or  that  it  may  worsen  in  future  years. 


*     $666,228  (fiscal  year  1994  expenditures)  divided  by  839,000  residents  (the  most 
recent  Census  Bureau  figure)  equals  $0.80.   It  is  difficult  to  assign  relative  significance  to  this 
amount  because  the  HRC's  functions  are  not  easily  comparable  to  other  agencies  of  state 
government. 
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IV.  ISSUES,  OPTIONS,  AND  OUTCOMES 

To  reiterate,  delay  in  the  processing  of  discrimination  complaints  adds  to  the 
burdens  and  risks  of  complainants  and  respondents  alike.  It  also  has  corrosive 
effects  on  staff  morale  and  the  quality  of  justice  served.  A  year  or  more  of 
backlogged  cases  adds  to  the  cost  of  settlement,  discourages  potential 
claimants,  damages  the  Commission's  public  image,  and  can  place  federal 
funds  in  jeopardy. 

Are  there  ways  to  expedite  the  process,  cut  the  backlog,  and  reduce 
discrimination,  all  at  once?  If  yes,  then  at  what  cost  and  consequence  to  the 
citizens  of  Montana?  What  kind  of  expenditure  will  yield  the  greatest  long-term 
benefits?  What  is  most  needed  NOW?  These  are  some  of  the  questions  that 
guide  this  section  of  the  report. 

The  timely  resolution  of  discrimination  cases  is  similar  to  other  problems  in  law 
enforcement.  To  deter  the  illegal  activity  that  feeds  the  inventory,  there  are 
two  basic  options:  get  tough  in  the  enforcement  arena  and  engage  preventive 
measures.  To  date,  the  Human  Rights  Commission  has  for  the  most  part  found 
itself  in  an  either/or  situation  and  has  opted  in  favor  of  enforcement.  (Many 
would  argue  that  neither  the  law  nor  the  Commission  is  rigorous  enough  to 
deter  illegal  discrimination;  many  others  would  claim  the  opposite.)  Ideally,  the 
agency  could  keep  both  approaches  in  balance,  unless  and  until  such  time  as 
the  gains  from  one  clearly  outweighed  those  of  the  other.  When  tougher 
enforcement  and  preventive  medicine  are  combined,  the  administrative  costs 
go  up.  The  combination  may  yield  high  returns,  however,  that,  in  addition  to 
the  incalculable  benefits  of  harmonious  workplaces  and  bias-free  housing 
markets,  accrue  in  the  form  of  compensatory  damage  awards,  civil  penalties, 
and  numerous  out-of-court  settlements  and  conciliation  agreements. 
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The  following  discussion  considers  seven  modifications  to  the  status  quo, 
including  improvements  in  staff  efficiency,  increases  in  staff,  greater  emphasis 
on  education,  and  a  combination  of  statutory  changes  that  might  reduce  the 
overall  burden  on  the  Human  Rights  Commission  by  imposing  tougher  sanctions 
for  violations  or  open  the  way  for  litigation,  or  both.  Other  options  outlined 
range  from  establishing  an  interagency  working  group  to  setting  up  a 
public/private  sector  review  panel  to  creating  a  special  court  to  abolishing  the 
agency.  Each  alternative  bears  different  costs  and  policy  considerations;  each 
alternative  also  carries  near-term  consequences  that  are  somewhat  speculative. 
The  option  summaries  are  based  on  considerable  but  unavoidably  incomplete 
data,  as  well  as  the  informal  commentaries  of  a  variety  of  interested  persons, 
including  legislators,  HRC  staff,  Legislative  Council  staff,  and  attorneys 
experienced  in  human  rights  litigation.  In  some  cases,  the  practical  outcome 
of  a  policy  choice  remains  vague.  Exactitude  would  require  further  research 
and  discussion  among  Legislative  and  Executive  Branch  representatives. 

Option  1 .  Improve  staff  efficiency 

Between  fiscal  year  1975  and  fiscal  year  1981,  the  average  number  of  cases 
completed  by  an  investigator  climbed  from  13  a  year  to  nearly  35  a  year.1 
Productivity  has  increased  further  since  that  time.  Currently,  an  HRC 
investigator  is  expected  to  close  65  cases  in  the  first  year  of  employment.  A 
fully  trained  investigator  can  close  96  cases  in  a  year.  Each  investigator  works 
on  50  cases  at  a  time,  most  of  the  time.  Much  of  the  increase  in  efficiency  is 
attributable  to  the  installation  of  computer  equipment  in  1 992.  The  more  recent 
modifications  in  intake  procedures  has  also  helped. 

The  agency's  Administrator  regards  fiscal  year  1993  as  the  period  of  peak 
efficiency  to  date.  The  number  of  cases  closed  jumped  from  390  the  previous 
fiscal  year  to  519.  The  additional  129  closures  were  accomplished  in  part 
because  an  investigator  hired  in  the  prior  year  entered  the  fray  fully  trained. 
Notwithstanding  this  boost  in  case  production,  the  average  processing  time 
grew  from  361  to  423  days,  and  the  number  of  unresolved  cases  at  the  end  of 
the  fiscal  year  was  699,  or  1 13  more  than  in  fiscal  year  1992.    (See  Figure  1 
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on  page  1 1 .)  It  appears  that  productivity  gains  are  easily  overpowered  by  a  rise 
in  the  number  of  new  case  filings. 

There  is  a  limit  to  the  efficiency  of  the  investigative  staff,  and  that  limit  is 
probably  near  to  current  standards.  Operating  at  full  capacity  and  maximum 
productivity,  seven  investigators  could  close  over  650  cases  a  year.  The  record 
number  of  closures  to  date  is  542,  a  reflection  of  staff  turnover  and  other 
factors  already  mentioned. 

Perhaps  50  cases  is  too  heavy  a  burden  for  maximum  investigative  efficiency. 
One  way  to  quicken  the  response  time  spent  on  each  case  would  be  to  reduce 
the  number  of  cases  that  investigators  carry  at  one  time,  from  50  to,  say,  35 
or  40. 2  In  theory,  this  would  allow  each  investigator  to  focus  attention  in  a 
more  concentrated  and  selective  fashion.  In  Alberta,  for  example,  the  staff 
assigned  to  investigate  human  rights  complaints  are  expected  to  close  40  cases 
in  a  year,  less  than  half  the  number  of  a  fully  trained  Montana  counterpart.* 
In  fiscal  year  1 994,  the  average  processing  time  in  Alberta  was  246  days,  and 
the  backlog  stood  at  just  under  500  cases,  proportionately  much  lower  than  in 
Montana  because  Alberta's  population  of  approximately  3.2  million  is  more  than 
three  times  larger  than  Montana's.3  In  Minnesota,  by  contrast,  investigators 
routinely  work  on  up  to  75  cases  at  a  time.  Some  of  the  cases  in  Minnesota's 
backlog  are  almost  3  years  old.4  Reducing  the  caseload  under  current  staffing 
levels  is  problematic.  Without  additional  investigators,  the  change  would 
inevitably  cause  the  backlog  to  grow  rather  than  shrink. 

Staff  continuity  is  another  important  variable.  It  may  be  as  important  to  retain 
experienced  staff  investigators  as  it  is  to  obtain  the  funds  for  new  ones.  As 
was  noted  in  Part  III,  general  staff-performance  data  mask  the  wide  variations 
in  case  production  rates  caused  by  training  schedules,  turnover,  and  the 
reassignment  of  investigators  to  different  tasks.  The  longevity  of  personnel  at 


*    It  is  interesting  to  note  that  in  Alberta,  the  official  title  for  investigatory  staff  is  "human 
rights  consultant".    A  similar  change  in  the  nomenclature  of  the  Montana  HRC  may  bring 
beneficial  results  in  that  it  might  change  the  way  complainants,  respondents,  and  the  public  at 
large  perceive  the  purpose  of  the  agency  and  its  staff. 
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the  Commission  varies  considerably.  The  current  investigative  supervisor  has 
served  the  agency  for  over  a  decade;  several  subordinate  staff  members  have 
come  and  gone  within  the  space  of  a  year.  Burnout  is  an  unavoidable  risk  in 
law  enforcement,  but  it  might  be  mitigated  by  reduced  caseloads,  streamlined 
procedures,  and  certain  changes  in  public  attitudes  and  behavior  facilitated  by 
education. 

In  light  of  the  considerable  increases  in  efficiency  over  the  past  two  decades, 
it  is  difficult  to  see  how  additional  gains  can  be  made  without  sacrificing  quality 
of  work,  placing  onerous  burdens  on  staff,  and  indirectly  eroding  citizens'  rights 
to  obtain  justice. 

Option  2.  Increase  investigatory  staff 

The  projections  of*  the  HRC  staff  anticipate  no  sizeable  increases  in  number  of 
new  complaints,  which  are  expected  to  remain  steady  at  about  550  per  year 
for  the  next  3  fiscal  years.  (See  Figure  6  on  page  38.)  If  this  prediction  proves 
true  and  current  productivity  standards  are  maintained,  the  agency  will  be  able 
to  steadily  reduce  its  caseload  inventory  to  levels  considered  acceptable  by  the 
current  staff  without  the  need  to  hire  additional  investigators.  However,  these 
estimates  do  not  take  into  account  the  effects  of  economic  growth  in  urban 
counties  (resulting  in  more  new  small  businesses,  more  demands  for  housing, 
etc.),  or  any  appreciable  increase  in  racial  and  ethnic  diversity,  factors  which 
increase  the  odds  that  the  number  of  complaints  will  also  grow.  Add  to  this  the 
state's  aforementioned  susceptibility  to  national  trends  and  headlines.  It 
appears  highly  likely  that  complaints  will  increase  unless  powerful  deterrents 
or  effective  educational  programs-or  both--are  firmly  in  place. 

Assuming  a  moderate  (20%)  increase  in  the  number  of  complaints,  from  550 
to  650  in  each  year  of  a  biennium,  and  assuming  standard  productivity  rates  for 
both  new  and  experienced  investigators,  it  would  take  three  additional  FTEs  to 
bring  the  caseload  inventory  down  to  less  than  500  cases  by  the  end  of  fiscal 
year  1 996.  To  assure  their  productivity,  another  FTE  would  be  needed  in  a 
technical  support  capacity.  Using  $27,000  as  an  estimated  base  salary  rate  for 
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investigators,    and    adding    benefits    at    30%,    the    cost    of    adding    three 
investigators  for  2  years  is  $210,600.   The  additional  support  position  would 
cost  an  estimated  $52,000  over  the  biennium.5   Thus,  the  approximate  total 
cost  of  this  option  is  $262,600  for  the  1996-97  biennium.* 

There  are  several  approaches  to  increased  staff.  The  first  is  with  a  "sunset" 
provision:  the  additional  FTEs  could  be  funded  for  a  biennium,  after  which  the 
appropriation  is  terminated.  This  would  prevent  (or  at  least  forestall)  a  long- 
term  increase  in  the  size  of  the  Commission  staff.  The  effectiveness  of  this 
short-term  solution  rests  largely  on  the  number  of  new  complaints  filed  during 
the  funding  period.  If  they  were  to  increase,  the  backlog  would  persist,  despite 
the  additional  resources.**  A  negative  aspect  of  a  "sunsetted"  staff 
increase  is  that  much  of  the  training  required  for  new  employees  would  be 
wasted  because  there  appear  to  be  few  opportunities  to  perform  similar 
investigatory  and  mediation  tasks  outside  the  Human  Rights  Commission. 

A  second  approach  would  resemble  the  funding  apparatus  for  the  University 
System;  that  is,  the  amount  of  funding  for  the  Human  Rights  Commission 
would  be  tied  to  a  formula  based  on  an  agency-derived  optimal  ratio  of  staff 
investigators  to  number  of  complaints.  For  example,  for  every  75  new 
complaints  per  year,  another  investigator  and  support  person  (1 .5  FTEs)  would 
be  provided  for.  This  option  presents  obvious  accounting  and  data 
management  complications,  and  it  too  might  result  in  wasted  assets  in  the 
event  new  case  filings  dropped  over  a  certain  period,  resulting  in  the  loss  of 
trained  personnel.  On  the  positive  side,  a  formula-based  approach  would  allow 


*  These  figures  may  be  low.   The  Legislature  provided  funding  for  three  additional 
investigators  in  1992,  at  a  total  cost  of  $140,000  a  year.    Dividing  this  total  by  three  yields  a 
per-FTE  cost  of  $46,700.   The  difference  is  in  additional  travel,  communications,  equipment, 
and  other  administrative  costs.    With  these  ancillary  costs  in  mind,  a  more  accurate  total 
estimate  would  be  $334,000. 

*  *  If  new  case  filings  rise  to  700  a  year,  at  current  staff  levels,  the  backlog  will  increase 
steadily  and  never  come  down.  If  filings  increase  to  700  a  year  and  staff  is  increased  to  19.5 
FTE;  the  agency's  9-month  target  could  be  reached  by  the  end  of  fiscal  year  1998. 
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the  Commission  to  keep  up  with  increased  filings  and  at  the  same  time  keep 
the  Commission  accountable  to  the  Legislature  and  the  public* 

A  straightforward  approach  to  increased  funding  for  the  Commission  is 
probably  the  most  politically  feasible,  given  the  complications  and  risks  of 
"sunset"  and  formulaic  conditions.  A  final  comment  on  staffing  increases: 
there  might  be  merit  in  hiring  a  full-time  mediator,  in  addition  to  the  additional 
investigators  (or  in  lieu  of  one),  to  improve  the  likelihood  that  complaints  are 
resolved  during  the  reconciliation  periods.  After  an  extensive  review  of 
caseload  dynamics  as  well  as  policy  objectives,  a  review  panel  in  Alberta 
recommended  mediators  in  addition  to  larger  numbers  of  intake  and 
investigatory  staff.6  In  the  short  run,  the  efficacy  of  this  choice  is  largely 
contingent  on  a  sufficient  number  of  investigators  to  reduce  the  inventory  of 
unresolved  cases. 

Option  3.  Modify  the  HRC's  operations  and  procedures 

There  is  a  variety  of  statutory  changes  that  would,  singly  or  in  ensemble, 
change  the  tone,  tenor,  and  time  horizons  of  the  HRC's  administrative 
processes.  The  provisions  in  Title  49  dealing  with  enforcement  procedures  in 
nonhousing  and  housing  cases  (sections  49-2-509  and  49-2-510,  MCA, 
respectively)  could  be  altered  so  as  to  establish  parallel,  equivalent  processes 
for  all  types  of  discrimination  complaints.  Uniform  procedures  would  reduce 
the  confusion  arising  from  separate  sets  of  timelines  and  prospective  penalties; 
the  HRC  staff  could  spend  less  time  explaining  the  law  and  more  time  enforcing 
it.  To  bring  further  consistency,  the  provision  in  section  49-2-501,  MCA, 
stipulating  that  complaints  not  involving  housing  be  filed  within  1 80  days  could 
be  changed  to  1  year,  the  same  as  in  housing  cases.  Another  major  change 
would  be  to  remove  the  exclusive  remedy  provision  from  the  law  (section 
49-2-509(7),  MCA)  and  allow  complainants  to  choose  the  administrative 
process  or  litigation  in  District  Court  from  the  outset.  (Again,  this  is  the  current 


*    Another  possibility  for  temporary  staffing  needs  would  be  to  hire  investigators  on  a 
contract  basis.   The  three-person  South  Dakota  Division  of  Human  Rights  (attached  to  the 
Department  of  Commerce  and  Regulation)  hires  private  contractors  to  assist  in  case  processing. 
This'  potentially  cost-saving  option  raises  questions  about  training  and  accountability. 

52 


situation  in  cases  of  alleged  housing  discrimination.)  At  the  time  of  this  writing, 
the  HRC  Administrator  is  drafting  a  bill  incorporating  several  of  these  changes, 
including  the  establishment  of  procedures  for  taking  complaints  to  court 
without  first  exhausting  administrative  remedies.7 

Without  exploring  in  detail  the  rationale  and  probable  results  of  every 
prospective  statutory  change,  the  remainder  of  this  option  summarizes 
arguments  for  and  against  several  of  the  more  significant  ones. 

A.  Remove  the  exclusive  remedy  provision 

Prohibiting  complainants  from  taking  cases  immediately  to  court  serves  several 
important  functions.  First  and  foremost,  it  allows  people  to  assert  their  rights 
regardless  of  their  income  and  level  of  education.  In  effect,  exclusive  remedy 
prevents  the  formation  of  a  two-tiered  justice  system,  one  for  those  who  can 
afford  to  go  to  court  and  another  for  those  who  cannot.  Exclusive  remedy  also 
accommodates  the  public  interest  in  eliminating  unfair  discrimination,  an 
objective  that  private  lawsuits  are  neither  intended  nor  designed  to  uphold.8 
Exclusive  remedy  was  adopted  in  1987  as  an  amendment  to  existing  statutes. 
(Chapter  511,  Laws  of  1 987).  A  state  Supreme  Court  decision  that  same  year 
undermined  this  provision  (Drinkwalter  v.  Shipton  Supply  Co.,  Inc.9),  but  a 
1990  decision  (Harrison  v.  Chance10)  upheld  it  for  all  cases  of  alleged 
employment  discrimination.11  Confining  discrimination  complaints  to  the 
Commission's  procedures  also  saves  a  lot  of  money;  it  is  generally 
acknowledged  that  litigation  in  most  instances  is  far  more  expensive  than 
administrative  proceedings. 

Absent  the  Human  Rights  Commission's  filtering  function,  many  nonmeritorious 
cases  would  clog  the  courts.  The  HRC  helps  keep  pressure  off  a  court  system 
already  overburdened  in  those  geographic  areas  where  discrimination  cases 
occur  most  often.  Allowing  more  human  rights  complaints  to  be  shifted  into 
the  courts  would  entail: 

•  higher  costs.     At  present,  in  most  cases,  the  HRC's  administrative 

procedures  do  not  require  payment  of  filing  fees,  judges'  and  clerks' 
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salaries,  attorney  fees,  and  a  variety  of  document  processing  costs  that 
are  part  and  parcel  of  court  proceedings.* 

more  appeals.  Discrimination  law  is  not  settled  law.  Aforementioned 
changes  in  federal  civil  rights  law  create  incentives  for  lawyers  to 
challenge  unfavorable  rulings  by  lower  courts. 

even  longer  delays.  It  is  not  unusual  for  a  year  to  transpire  between  a 
case  filing  and  a  jury  trial.12  Some  district  courts  have  cases  that 
won't  be  tried  for  years. 


Another  argument  in  favor  of  retaining  exclusive  remedy  is  that  it  enables  the 
Human  Rights  Commission  to  establish  a  central  data  base  for  monitoring 
discrimination  trends  and  patterns  and  to  share  information  with  other  law 
enforcement  agencies  as  well  as  human  rights  advocacy  groups. 

The  main  argument  against  exclusive  remedy  is  that  it  establishes  a  legal 
bottleneck  that  helps  create  and  sustain  the  backlog.  Another  criticism  is  that 
it  leads  to  certain  types  of  discrimination  being  treated  differently,  depending 
on  the  relationship  between  the  victim  and  perpetrator  of  the  alleged 
discrimination.  For  example,  a  woman  verbally  accosted  by  a  stranger  on  the 
street  has  the  option  to  file  a  sexual  harassment  suit  in  District  Court,  whereas 
a  woman  suffering  the  same  treatment  from  an  employer  must  first  exhaust  the 
remedies  offered  by  the  HRC's  processes. 

B.  Pursue  litigation 

Some  Montana  citizens  wish  the  Human  Rights  Commission  had  more  "teeth", 
the  better  with  which  to  gnash  and  chew  out  violators  of  antidiscrimination 
laws.  Others  view  the  prospect  of  the  Commission  taking  on  a  prosecutorial 
role  as  "the  worst  of  all  possible  worlds"  because  it  would  attract  "flocks  of 
lawyers"  and  involve  "big  bunches  of  money"  in  lieu  of  quiet,  no-fault 
settlements  and  the  occasionally  large  damage  awards  meted  out  under  current 


The  estimated  costs  of  several  recent  court  cases  involving  claims  against  employers  for 
wrongful  discharge  range  from  $20,000  to  $200,000.    In  contrast,  the  average  cost  of  cases 
resolved  through  the  HRC  was  slightly  over  $1,000  per  case  in  fiscal  year  1994.  Even  when 
litigation  is  pursued  by  the  Commission,  as  in  housing  discrimination  cases,  the  average  cost 
was' approximately  $3,000  per  case. 
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rules  and  procedures.13  Criticism  of  the  HRC's  processes  as  slow  and 
cumbersome  sometimes  ignores  the  fact  that  legislators  made  a  fundamental 
choice  when  drafting  state  human  rights  laws,  a  choice  between  administrative 
procedures  that  are  designed  to  reconcile  conflicts  through  mediation  and 
negotiation  "out  of  court"  and  a  prosecutorial  process  intended  to  deter 
discriminatory  actions  through  the  imposition  of  fines,  penalties,  damage 
awards  and  other  punishments. 

The  law  presently  stresses  conciliation,  as  do  the  procedures  adopted  by  the 
Commission  and  outlined  in  the  flow  chart  on  page  32.  In  shifting  toward 
litigation,  a  further  choice  would  need  to  be  made  between  expanding  the 
Human  Rights  Commission's  capacity  to  pursue  litigation  directly  (i.e,  hiring 
additional  lawyers)  and  providing  sufficient  funding  to  either  the  Commission 
or  the  Justice  Department  to  enable  the  Office  of  the  Attorney  General  (AG)  to 
pursue  litigation  on  behalf  of  the  HRC  and  complainants.  The  workability  of  a 
prosecutorial  strategy  would  hinge  in  part  on  the  willingness  of  the  AG  to 
contract  for  services*  or,  alternatively,  on  the  Legislature's  willingness  to 
provide  funds  for  additional  lawyers  on  the  Commission  staff.  (Attorneys  cost 
more  than  investigators.**) 

From  an  administrative  perspective,  the  virtue  in  establishing  a  prosecutorial 
stance  is  found  in  the  resulting  consistency  with  the  enforcement  provisions  in 
housing  discrimination  cases.  There  are  other  substantive  reasons  to  adopt 
punitive  measures  that  would  apply  to  all  forms  of  illegal  discrimination.  It 
might  raise  the  degree  of  seriousness  ascribed  to  discrimination  on  the  part  of 
employers,  educational  institutions,  and  lenders.  It  might  provide  a  revenue 
source  in  the  form  of  civil  penalties  for  the  enforcement  agency.  Other  states 
have  taken  this  route,  with  mixed  results. 


The  Attorney  General's  Legal  Services  Division  presently  has  contracts  to  handle 
fraudulent  workers'  compensation  claims  and  some  criminal  cases  normally  prosecuted  by 
County  Attorneys. 

**    The  entry  salary  rate  for  a  Grade  17  attorney  is  $31,585;  the  market  rate  is  $38,613. 
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Idaho's  Human  Rights  Commission  is  able  to  go  to  court  on  behalf  of  the 
complainant  if  voluntary  conciliation  efforts  are  unsuccessful.  Complainants 
also  have  the  right  to  pursue  court  action  and  forego  administrative  remedies. 
In  Minnesota,  a  similar  situation  exists.  Any  respondent  found  to  be  in  violation 
of  Minnesota's  human  rights  laws  is  assessed  a  civil  penalty  (paid  to  the  state) 
as  well  as  compensatory  damages  and,  at  the  judge's  discretion,  attorney  fees 
and  punitive  damages  (paid  to  the  complainant).14  At  present,  the  Idaho 
agency  does  not  face  a  serious  backlog  of  cases;  Minnesota's  does.  The 
demographic  makeup  of  these  states  is  obviously  quite  different,  and 
straightforward  comparisons  are  unwieldy.  There  does  not  appear  to  be  any 
"proof"  that  the  litigation  route  leads  to  a  jurisdiction  free  from  discrimination, 
but  there  is  evidence,  as  in  Idaho,  that  an  either/or  approach  to  human  rights 
complaints  (either  administrative  proceedings  or  court  action)  can  help  prevent 
the  accumulation  of  unresolved  cases  from  year  to  year. 

The  most  visible  downside  risk  to  adopting  a  litigation-oriented  process  is  that 
it  could  undermine  completely  the  Human  Rights  Commission's  role  as  an 
impartial  law  enforcement  agency.  Litigation  promotes  polarization,  not 
conciliation.    As  a  recent  book  on  conflict  resolution  points  out: 

Most  disputes  which  end  up  as  courtroom  horror  stories  begin 
when  people  put  their  initial  energy  and  resources  into  blaming 
each  other  for  the  dispute  rather  than  trying  to  resolve  it.  Thus, 
fear,  rage  and  confusion  are  intensified;  demands  become 
inflexible;  new  issues  arise;  and  the  dispute  takes  on  a  life 
of  its  own.15 

Lawsuits  follow  a  win-or-lose  logic,  and  often  engender  more  loss  than  gain  for 
all  concerned.  The  financial  liability  of  respondents  increases  dramatically,  as 
is  already  evident  in  discrimination  cases  brought  to  court  under  provisions  of 
the  Civil  Rights  Act  of  1991.  Complainants  face  the  risk  of  having  their 
personal  lives  probed  and  dissected  in  public.16  A  recent  editorial  comment 
from  a  professional  observer  of  legislative  affairs  summarizes  the  problem 
succinctly: 
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All  levels  of  government  are  facing  a  significant  backlog  of  cases 
they  are  investigating  and  trying  in  court.  Litigation,  the  most 
time-  and  money-consuming  aspect  of  the  process,  is  frequently 
undesirable  to  the  employee,  the  employer,  the  state  or  the 
feds.17 


Courts  are  more  formal,  expensive,  and  intimidating  than  administrative 
proceedings.  The  required  interrogatories  and  depositions  can  take  many 
months  to  complete.   The  rules  of  evidence  are  difficult  to  understand. 

On  the  other  hand,  it  can  be  argued  that  the  relatively  high  cost  of  court 
proceedings  and  the  unpredictability  of  judge  and/or  jury  decisions  create  a 
powerful  incentive  for  out-of-court  settlements,  irrespective  of  the  Human 
Rights  Commission's  choice  of  procedures.  A  recent  housing  discrimination 
case  in  Billings  may  support  this  reasoning,  although  the  court's  decision  is  too 
recent  to  tell  its  effects.  In  June  1 994,  U.S.  District  Judge  Jack  Shanstrom 
assessed  the  owners  of  the  Lee  Apartments  $65,000  in  fines  and  damages  for 
discrimination  against  American  Indians.  This  is  the  largest  damage  award  ever 
in  Montana,  where  the  largest  previous  amount  charged  in  a  housing  case  was 
$3,500.18  The  suit  was  brought  by  the  U.S.  Attorney  in  1992,  with  the 
Human  Rights  Commission  as  a  participant.*  The  magnitude  of  the  damages 
may  serve  as  a  wake-up  alarm  to  other  housing  providers  who  have  not 
previously  believed  themselves  vulnerable  to  a  lawsuit. 

Option  4.  Emphasize  preventive  education 

The  Commission  has  a  statutory  mandate  to  educate  the  public  about 
discrimination  laws.  It  also  has  the  authority  to  require  any  employer, 
employment  agency,  labor  union,  educational  institution,  or  financial  institution 
or  the  owner,  lessee,  manager,  agent,  or  employee  of  any  public 
accommodation  or  housing  accommodation  to  post  notices  about  the  law  in  a 


The  Lee  case  is  illustrative  of  the  federal  government's  priority  in  civil  rights  law,  which  is 
to  be  on  the  lookout  for  "pattern  abuses"  with  broad  social  impact,  affecting  many  people. 
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conspicuous  place  (section  49-2-202,  MCA).*  Posters,  flyers,  and  brochures 
are  the  most  visible  element  of  the  HRC's  educational  service.  These  are 
indispensable  yet  passive  forms  of  communication.  Given  the  fact  that  the 
number  of  complaints  has  generally  increased  from  year  to  year,  it  is  apparent 
that  passive  methods  alone  are  not  adequate  to  the  task  of  preventing  illegal 
discrimination. 

A  perennial  lack  of  funding  has  resulted  in  an  unfulfilled  education  mandate  and 
in  related  disillusionment.  In  the  absence  of  proactive  education,  increased 
public  awareness  of  human  rights  results  in  increased  complaints  and  thus  a 
heavier  workload  at  the  Commission.  In  addition,  very  little  technical 
assistance  is  offered  by  the  Commission  to  political  subdivisions  of  the  state, 
even  though  the  law  requires  the  HRC  to  help  state  and  local  governments  learn 
about  and  comply  with  the  law. 

The  private  sector  lacks  sufficient  impetus  to  acquire  or  otherwise  provide  for 
itself  the  kind  of  proactive  education  envisioned  here.  For  the  most  part, 
workplace  education  programs  are  sparse  and  usually  contingent  on  a  crisis. 
Personnel  PLUS!,  Inc.,  a  consulting  firm  based  in  Helena,  is  one  of  the  few 
companies  that  routinely  offers  seminars  and  workshops  across  the  state  on 
antidiscrimination  laws  and  related  matters.  The  newsletter  of  the  Montana 
Chamber  of  Commerce  occasionally  features  articles  about  legislative  issues 
that  pertain  to  human  rights,  such  as  the  federal  Americans  With  Disabilities 
Act  of  1 990  and  the  Family  and  Medical  Leave  Act  of  1 993.  The  Chamber  did 
devote  considerable  attention  to  the  Wrongful  Discharge  From  Employment  Act 
in  the  later  1980s,  when  it  was  considered  a  "hot"  topic. 

There  are  different  types  of  education:  informal  and  formal;  direct  and  indirect; 
voluntary  and  mandatory.  Currently,  most  of  the  education  provided  by  the 
HRC  is  informal  and  voluntary,  excepting  those  instances  in  which  a  person 
found  guilty  of  illegal  discrimination  is  "sentenced"  to  attend  remedial  training 


*    The  penalty  for  refusal  to  comply  with  a  Commission  order  regarding  such  posting  of 
notices  is  a  fine  of  not  more  than  $50. 
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programs.  For  example,  a  Sanders  County  Commissioner  from  Thompson  Falls 
recently  "graduated"  from  a  special  "Human  Rights  School"  sponsored  by  the 
Montana  Association  of  Counties.  Attendance  was  ordered  by  the  HRC  as  part 
of  a  settlement  of  an  employment  discrimination  complaint.  (Although  only  the 
Sanders  County  official  was  obligated  to  attend.  Commissioners  from  Lake, 
Mineral,  and  Lincoln  Counties  also  participated.)19 

The  timely  processing  of  cases  would  in  itself  constitute  an  indirect  form  of 
education  far  superior  to  education  that  is  provided  in  back  page  articles  about 
the  resolution  of  a  case  some  12  to  18  months  after  it  was  filed.  If,  for 
example,  a  case  concerning  alleged  discrimination  against  a  disabled  person 
were  to  be  handled  within  2  to  3  months  of  it  being  filed,  the  word  would  get 
out,  the  facts  would  be  fresh,  the  public  would  be  apprised  of  the  risks  of 
noncompliance  with  the  law.  Some  observers  favor  this  indirect  approach  to 
raising  public  awareness,  especially  in  light  of  the  fact  that  state 
antidiscrimination  laws  have  been  on  the  books  for  a  decade.  People  are 
generally  aware  by  now,  the  argument  goes,  yet  they  still  knowingly  violate  the 
law.  News  stories  about  a  current  case  might  have  as  great  a  deterrent  effect 
as  any  formal  educational  offering  from  the  Human  Rights  Commission.20 

Education  can  be  aimed  at  changing  attitudes  and  therefore  behavior. 
Alternatively,  it  can  be  focused  on  compliance  with  the  law  (to  avoid 
punishment).  The  compliance  model  is  not  designed  or  intended  to  change 
people's  thinking,  but  rather  to  alter  their  behavior  only  to  the  extent  that  they 
are  more  successful  at  circumventing  the  law.  (This  approach  is  similar  to  that 
taken  by  some  tax  consultants  and  their  clients.)  The  line  between  illegal 
evasion  and  legal  avoidance  is  often  fuzzy  or  just  hard  to  find.  Compliance- 
oriented  education  could  result  in  fewer  complaints,  however,  if  it  were 
provided  early  on.    Timing  determines  whether  it  is  preventive  or  reactive.* 


Limiting  educational  outreach  to  a  focus  on  rights,  i.e.,  aiming  it  primarily  at  potential 
victims  of  discrimination  rather  than  both  complainants  and  respondents,  will  have  the  effect  of 
stimulating  more  complaints,  not  rectifying  improper  practices,  policies,  and  procedures. 
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Several  different  approaches  to  implementing  the  education  option  are 
summarized  below. 

A.  Organize  an  interagency  working  group 

In  lieu  of  (or  in  addition  to)  providing  funds  to  the  HRC  specifically  for 
educational  programs,  the  Legislature,  the  Commission,  and  representatives 
from  other  state  agencies,  such  as  the  Department  of  Labor  and  Industry 
(Employee  Relations  Bureau),  the  Department  of  Administration  (Professional 
Development  Center),  the  Department  of  Commerce  (Community  Development 
Bureau),  the  Office  of  Public  Instruction  (Curriculum  Services,  the  Division  of 
Gender  Equity),  and  the  Office  of  the  Commissioner  of  Higher  Education  could 
pool  some  of  their  respective  resources  to  help  meet  the  education  mandate  in 
the  Governmental  Code  of  Fair  Practices. 

The  Human  Rights  Commission  could  be  designated  as  the  coordinating  center 
and  clearinghouse  for  this  collaborative  effort.  The  parameters  of  the  HRC's 
role  would  need  to  be  defined  ahead  of  time.  The  interagency  group  would 
probably  be  composed  of  mid-level  agency  professionals  (not  cabinet-level 
directors  or  administrators)  who  would  meet  to  share  information,  establish 
working  agendas,  and  evaluate  accomplishments  on  a  regular  basis.  The  costs 
associated  with  this  diversion  of  staff  and  resources  from  more  routine  agency 
functions  would  be  shared  proportionately.  Rather  than  request  general  fund 
money  to  help  pay  these  costs,  funds  might  be  obtainable  through  the  indirect 
cost  recovery21  mechanisms  established  under  sections  17-1-510,  17-3-1 10, 
and  17-3-111,  MCA.* 

B.  Develop  a  comprehensive  seminar 

A  "package  deal"  seminar  that  covers  a  variety  of  business  regulation  matters 
would  be  designed  primarily  for  new  (or  reorganized)  commercial  enterprises  in 
Montana.  The  content  of  the  seminar  would  include  human  rights  laws,  but  not 


*    Both  the  rationale  for  and  the  mechanics  of  this  complicated  funding  arrangement  merit 
further  elaboration.    At  this  juncture,  the  principal  basis  for  assessing  en  indirect  cost  charge  to 
a  participating  agency  would  be  that  the  agency  bears  some  responsibility  relevant  to  equal 
opportunity,  whether  through  federal  grant  relationships  or  as  a  consequence  of  state  law. 
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to  the  exclusion  of  practical  information  regarding  workers'  compensation, 
unemployment  insurance,  the  Wrongful  Discharge  From  Employment  Act,  the 
Americans  With  Disabilities  Act,  or  family  and  medical  leave  issues.  The 
seminar  would  be  aimed  at  reducing  everyone's  risk  of  exposure  to  legal 
complaints.  Sponsors  might  include  the  Montana  Association  of  Counties,  the 
Montana  Chamber  of  Commerce,  the  League  of  Cities  and  Towns,  the  Montana 
Association  of  Bankers,  and  the  U.S.  Small  Business  Administration. 

This  proactive  educational  program  could  be  developed  and  presented  by 
delegated  staff  from  several  state  agencies  and  could  be  provided  either  free 
of  charge  or  for  a  cost  recovery-based  fee.  Private  consultants  might  also  be 
hired  to  produce  workbooks,  video  programs,  and  other  instructional  materials. 
The  main  objective  would  be  to  make  sure  that  employers,  housing  providers, 
and  others  know  ahead  of  time  what  is  and  what  is  not  appropriate  behavior 
with  respect  to  nondiscrimination  laws  and  regulations  governing  business 
activity  in  Montana. 

C.  Convene  a  review  panel  on  human  rights  law  in  Montana 
This  group  might  consist  of  representatives  from  the  State  Bar  of  Montana,  the 
Montana  Family  Union,  the  Montana  Education  Association,  the  Human  Rights 
Network,  fair  housing  groups  from  Great  Falls,  Billings,  Missoula,  and  Helena, 
as  well  as  representatives  from  the  University  System  and  officials  from  the 
Departments  of  Administration,  Justice,  Transportation  (Civil  Rights  Bureau), 
Labor  and  Industry  (Human  Rights  Commission),  and  Commerce.  The  Montana 
Consensus  Council  might  serve  as  facilitator  for  this  endeavor.  Alternatively, 
the  panel  could  be  made  up  of  six  or  eight  qualified  individuals,  appointed  by 
the  Governor,  who  would  subsequently  solicit  information  and  commentary 
from  the  aforementioned  groups,  as  well  as  from  teachers,  curriculum 
specialists,  local  government  officials,  HUD  and  the  EEOC,  and  members  of  law 
enforcement  agencies. 
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The  panel's  mission  and  methodology  could  be  similar  to  the  Alberta  Human 
Rights  Review  Panel's  1 993  endeavor.  That  panel  held  public  hearings,  invited 
written  and  telephone  submissions,  and  conducted  workshops  on  the  scope  of 
the  province's  human  rights  laws,  the  fairness  of  the  administrative  processes, 
and  the  cost-effectiveness  of  the  Alberta  Human  Rights  Commission.  Equal  in 
dignity  and  rights,  the  panel's  final  report,  includes  numerous  recommended 
changes  in  law,  policy,  and  procedures.  The  report  also  recommends  that  the 
Alberta  Commission  "build  strategic  partnerships  with  boards  of  education, 
social  agencies,  service  clubs  and  other  groups  concerned  about  human  rights" 
and  that  a  volunteer  corps  of  human  rights  educators  be  established  "as  an 
effective  and  relatively  frugal  way  of  increasing  community  contact".22 

A  Montana  review  panel  could  look  into  the  private  sector's  willingness  and 
capability  to  fund  preventive  education  and  provide  training  to  employers  and 
employees  alike.  It  would  seek  financial  support  from  sources  other  than  the 
state  general  fund,  including  the  EEOC,  HUD,  and  private  foundations. 

D.  Create  or  amend  incentives  for  compliance  and  cooperation 
The  Legislature  might  consider  amending  current  statutes  or  recommending, 
through  a  joint  resolution,  policy  modifications  that  would  encourage  business 
owners  and  managers,  agency  directors  and  supervisors,  and  others  in  positions 
of  authority  to  help  prevent  discrimination  by  rewarding  their  employees  for 
becoming  better  educated  about  human  rights.  Such  rewards  could  blend 
economic  with  merit-based  incentives,  such  as  Continuing  Legal  Education 
(CLE)  credits  for  attorneys  who  attend  human  rights  workshops.  Participation 
in  specialized  training  could,  in  certain  instances,  be  made  a  requirement  for 
promotion  in  state  agencies.  Like  communities  that  earn  an  official  designation 
from  the  state  Department  of  Commerce  after  meeting  certain  tests  of  investor- 
friendliness  and  related  economic  development  standards,  businesses  could  be 
"certified"  as  human  rights-friendly  if  they  met  certain  criteria  and  established 
a  good  track  record  (e.g.,  zero  discrimination  complaints  over  a  given  time 
period).  A  training  requirement  might  be  built  into  state  contracting  regulations. 
Another  idea  is  to  authorize  and  encourage  either  the  Governor  or  the  Human 
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Rights  Commission  to  issue  annual  human  rights  awards  to  agencies, 
businesses,  and  individuals  who  have  clearly  demonstrated  a  serious 
commitment  to  fair  and  equitable  working  conditions  and  social  environments. 

Another  type  of  incentive  involves  the  acquisition  and  maintenance  of  an 
operating  license  issued  by  a  state  regulatory  body.  Under  section  49-3-204, 
MCA,  state  and  local  governmental  agencies  are  required  to  "take  such 
appropriate  action  in  the  exercise  of  its  licensing  or  regulatory  power  as  will 
assure  equal  treatment  of  all  persons,  eliminate  discrimination,  and  enforce 
compliance"  with  the  policy  of  the  Governmental  Code  of  Fair  Practices.  (The 
state  is  also  enjoined  from  issuing  or  renewing  a  liquor  license  to  any  applicant 
or  licensee  that  violates  the  antidiscrimination  provisions  of  Title  49,  MCA.*) 
There  is  no  general  business  license  or  central  licensing  authority  in  Montana, 
but  the  Department  of  Commerce  houses  40  specialized  bodies  in  its 
Professional  and  Occupational  Licensing  Bureau.  An  example  of  a  licensing 
authority  complying  with  the  above-mentioned  stipulation  is  the  Montana  Board 
of  Realty  Regulation's  affirmative  fair  housing  agreement  with  HUD.  This 
agreement  commits  the  state  agency  to  promote  fair  housing  in  a  number  of 
specific  ways,  including  the  sharing  of  information  with  the  Human  Rights 
Commission.23  Other  states  have  adopted  more  stringent  measures.  For 
example,  Minnesota  agencies  are  authorized  to  suspend  or  revoke  operating 
licenses  when  an  administrative  judge  determines  that  a  licensee  has  engaged 
in  a  discriminatory  practice.24  The  Legislature  may  want  to  look  into  adopting 
similar  language  in  Montana's  human  rights  statutes,  although  it  may  also 
regard  the  powers  and  influence  of  licensing  boards  sufficient  to  engender 
voluntary  compliance. 

Education  is  no  panacea,  and  it  may  take  a  generation  or  more  for  educational 
programs  to  show  marked  effects.  Agencies  in  jurisdictions  in  which  education 
programs  are  well-established  and  funded  on  an  ongoing  basis  are  not  exempt 
from  trends  and  events  that  influence.the  number  of  discrimination  complaints 


*    Lodges  of  recognized  national  fraternal  organizations  are  exempt  from  this  provision 
(section  49-3-204(2),  MCA). 
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filed  each  year.    Despite  their  efforts,  most  states  with  education  programs 
suffer  a  backlog  in  their  caseload  inventories.  Moreover,  as  was  pointed  out  by 
the  members  of  the  Montana  Advisory  Council  on  Housing  Discrimination: 


Although  education  about  the  laws  will  help  most  people 
in  the  industry  understand  and  comply,  and  do  so  in  a 
sound  business  manner,  the  necessity  of  effective 
enforcement  cannot  be  discounted.  Prejudice  and  bigotry, 
though  less  overt  today,  are  too  often  present  when 
housing  decisions  are  made.25 


The  same  reasoning  applies  across  the  board  to  all  forms  of  discrimination: 
education  can  help  solve  the  problem,  but  some  sort  of  "teeth"  are  also 
necessary  to  ensure  that  citizens  abide  by  the  law. 

Option  5.  Create  a  special  court,  similar  to  the  Workers'  Compensation  Court 
Article  VII,  section  1 ,  of  the  Montana  Constitution  implies  the  Legislature's 
authority  to  create  special  courts.  The  Workers'  Compensation  Court  (WCC) 
is  a  state  court  with  specialized  subject  matter  jurisdiction.  It  was  established 
by  the  44th  Legislature  (Chapter  537,  Laws  of  1 975)  in  response  to  a  1 974 
interim  study  and  a  perceived  conflict  of  interest  in  the  dual  role  (adjudicatory 
and  regulatory)  of  the  then  Workmen's  Compensation  Division  in  the 
Department  of  Labor  and  Industry.26 

The  WCC  has  exclusive  jurisdiction  for  the  adjudication  of  disputes  arising 
under  Title  39,  chapters  71  and  72,  MCA.  The  WCC  has  divided  the  state  into 
six  geographic  areas  and  generally  convenes  in  each  area  four  times  a  year. 

Like  the  Human  Rights  Commission,  the  WCC  is  attached  to  the  Department  of 
Labor  and  Industry  for  administrative  purposes  only  and  is  fully  authorized  to 
hire  its  own  staff  and  establish  its  own  procedures.  The  WCC  receives  no 
general  fund  appropriations  directly;  it  is  funded  entirely  from  the  workers' 
compensation  administration  fund  (section  39-71-2902,  MCA).  The  WCC 
consists  of  a  full-time  judge  and  six  additional  FTEs,  including  a  law  clerk,  a 


64 


clerk  of  court,  several  deputy  clerks,  a  legal  secretary,  and  support  staff.  The 
total  budget  for  the  WCC  in  fiscal  year  1994  was  $390,879." 

The  WCC  provides  a  forum  for  Montana  employees  and  the  insurance  industry 
to  resolve  disputes  arising  from  work-related  injuries  and  occupational 
diseases.*  It  is  described  as  a  "rustic  forum",  meaning  it  is  organized  and 
administered  in  a  fashion  that  makes  it  accessible  to  claimants  who  may  not  be 
able  to  afford  an  attorney  and  may  not  be  familiar  with  legal  principles  and 
procedures.**  In  this  aspect,  the  Workers'  Compensation  Court  is  similar 
to  the  Human  Rights  Commission.  In  most  other  regards,  however,  the  WCC's 
structure  and  processes  are  strikingly  different. 

The  WCC  does  not  contain  a  statute  of  limitations  or  any  provisions  for  removal 
to  District  Court.  Once  a  person  files  a  petition  with  the  WCC,  it  remains 
before  the  judge  until  the  matter  is  resolved  by  decision  or  through  a  pretrial 
settlement  conference  (24.5.334,  ARM).  The  WCC's  rules  require  that  a 
preliminary  hearing  be  held  within  60  days  of  a  petition  being  filed.  Most  cases 
are  resolved  within  30  to  45  days,  although  some  can  take  up  to  9  months. 
In  contrast  to  the  HRC,  the  WCC  is  a  "fast-track"  operation.  The  WCC, 
however,  performs  no  investigatory  or  litigation  functions;  its  role  is  solely  to 
adjudicate  cases.  Another  important  difference  concerns  the  judicial  review  of 
the  WCC  Judge's  decisions.  There  is  no  intermediate  review  by  a  District 
Court;  appeals  go  straight  to  the  Montana  Supreme  Court  (section  39-7 1  -2904, 
MCA).  As  a  consequence,  the  judge  must  be  extraordinarily  thorough  and 
meticulous  in  justifying  decisions.  Even  with  this  special  care,  the  appeal  rate 
for  workers'  compensation  cases  is  50%.***     Relatively  few  final  orders 


*  The  WCC  also  exercises  judicial  review  of  workers'  compensation  decisions  taken  within 
the  Department  of  Labor  and  Industry. 

*  *    The  Workers'  Compensation  Judge  is  bound  by  common  law  and  statutory  rules  of 
evidence.    All  proceedings  and  hearings  before  the  judge  must  conform  with  the  Montana 
Administrative  Procedure  Act  (section  39-71-2903,  MCA). 

*  *  *    It  is  interesting  that  the  legislative  committee  that  recommended  the  creation  of  the 
WCC  anticipated  that  verv  few  cases  would  be  appealed,  owing  to  the  specialized  expertise  of 
the  appointed  judge.  See  1 974  Interim  Study,  op.  cit..  p.  6. 
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issued  by  the  Human  Rights  Commission  are  reviewed  at  the  District  Court  level 
(there  were  three  such  appeals  in  fiscal  year  1994),  and  further  appeals  to  the 
Supreme  Court  are  even  more  rare.28 

The  caseload  at  the  Workers'  Compensation  Court  is  much  smaller  than  that  at 
the  HRC.  There  were  fewer  than  60  unresolved  cases  pending  at  any  one  time 
in  fiscal  year  1 994.  In  September  1 994,  the  judge  was  working  on  cases  filed 
in  May  and  was  intent  on  reducing  a  temporary  90-  to  100-day  decision  period 
to  60  days  or  less.29  Court  personnel  are  in  the  process  of  computerizing  their 
operations  and  implementing  a  new  case  information  tracking  system.  This 
conversion  has  slowed  case  processing  somewhat,  but  it  is  expected  to  speed 
all  future  activities.  Changes  in  the  workers'  compensation  laws  in  1987 
resulted  in  a  reduction  in  the  WCC's  caseload.  The  reforms  eliminated,  for 
example,  the  awarding  of  attorney  fees  as  a  matter  of  right,  thus  removing  a 
major  incentive  for  lawyers  to  press  cases  and  appeal  decisions  to  the  Supreme 
Court.  The  Workers'  Compensation  Act  also  sets  forth  a  mediation  procedure 
(Title  39,  chapter  71,  part  24,  MCA)  that  all  persons  must  comply  with  before 
filing  a  petition  with  the  WCC. 

The  Workers'  Compensation  Court  is  much  more  specialized  than  the  Human 
Rights  Commission,  which  has  jurisdiction  over  a  broader,  more  diverse  set  of 
issues.  A  "human  rights  court"  modeled  after  the  WCC  would  lack 
investigatory  functions  of  its  own.  This  begs  questions  about  who  would  weed 
out  misdirected  inquiries  or  baseless  complaints  and  who  would  perform  the 
essential  tasks  of  determining  whether  a  complainant's  allegations  were 
supported  by  sufficient  evidence  to  warrant  a  probable  cause  determination. 
The  exclusive  jurisdiction  of  the  WCC  does  not  allow  for  the  removal  of  cases 
to  District  Court,  and  judicial  review  is  limited  to  direct  appeals  to  the  Supreme 
Court.  Exclusive  jurisdiction  would  most  likely  exacerbate  the  backlog  of 
human  rights  cases  since  there  would  be  no  "escape  valve"  following  a 
statutory  time  limit.  The  WCC  judicial  review  provision  would  result  in  a 
substantial  workload  increase  at  the  state's  highest  court,  where  deliberations 
are  necessarily  careful  and  often  take  several  years  to  complete.   The  annual 
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cost  of  the  Workers'  Compensation  Court  is  roughly  half  that  of  the  Human 
Rights  Commission,  but  again,  its  duties  and  functions  are  narrowly  defined. 

Attaching  a  specialized  court  to  the  HRC  might  have  beneficial  effects  that  are 
not  easily  identified  at  this  juncture.  There  are  no  apparent  cost  savings  in 
creating  a  new  court  when:  (1)  its  effectiveness  would  rely  heavily  on 
investigations  that  must  be  conducted  and  paid  for  somehow;  and  (2)  it  would 
require  hiring  at  least  one  judge  (probably  several,  given  the  caseload)  and 
additional  legal  professionals.  Replacing  the  HRC  with  a  court  similar  to  the 
WCC  could  conceivably  speed  the  resolution  of  human  rights  complaints,  but 
again,  absent  an  investigative  agency  screening  cases  before  they  are  filed  as 
complaints,  there  would  be  nothing  to  prevent  the  new  court  being  swamped 
in  its  infancy. 

Option  6.  Consider  a  statute  patterned  after  the  Montana  Safety  Culture  Act 
In  1993,  the  Legislature  enacted  Senate  Bill  No.  163,  the  Montana  Safety 
Culture  Act  (Chapter  295,  Laws  of  1 993),  which  has  been  codified  at  Title  39, 
chapter  71,  part  15,  MCA.  The  Act  consists  of  a  mixture  of  mandatory  and 
voluntary  guidelines,  all  aimed  at  changing  the  philosophy  of  workplace  safety 
and  helping  to  reduce  occupational  injuries  and  illnesses.  A  major  impetus  for 
the  Montana  Safety  Culture  Act  came  from  rising  workers'  compensation  claim 
awards.  As  Governor  Racicot  put  it,  "Medical  expenses  and  time  loss 
compensation  payments  are  draining  tax  dollars  from  much  needed  services  and 
programs."30 

The  Safety  Bureau  at  the  Department  of  Labor  and  Industry  bears  primary 
responsibility  for  implementing  the  new  law.  One  of  its  foremost  objectives  is 
to  prepare  and  present  curriculum  materials  that  can  be  incorporated  into 
existing  courses  in  Montana  schools.  The  Department  of  Administration  also 
participates  in  the  implementation.  For  example,  the  Risk  Management  and 
Tort  Defense  Division  and  the  Loss  Prevention  Division  of  the  State 
Compensation  Insurance  Fund  (State  Fund)  together  produced  a  manual  for  use 
by  state  agencies  and  have  made  joint  presentations  to  newly  appointed  safety 
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coordinators  from  several  different  state  agencies.3'  The  manual  includes 
guidelines  for  setting  up  safety  committees  and  developing  safety  checklists  in 
a  variety  of  workplace  environments. 

The  Safety  Bureau  does  not,  however,  have  enforcement  powers.  The  State 
Fund  and  private  insurance  companies  are  the  enforcing  entities.  The  leverage 
these  entities  wield  is  in  setting  and  adjusting  workers'  compensation  insurance 
rates,  which  are  largely  based  on  claims  activity.  Thus,  owners  and  managers 
now  have  a  strong  incentive  to  comply  with  the  Montana  Safety  Culture  Act 
because  failure  to  do  so  could  result  in  workplace  injuries  and  subsequent 
claims  for  compensation,  which  in  turn  drive  insurance  rates  up. 

The  activities  pursuant  to  the  Act  are  paid  for  by  a  workers'  compensation 
assessment  charged  to  private  insurers  and  the  State  Fund.  Assessments  are 
deposited  in  a  state  special  revenue  account.  The  Legislature  appropriated 
$93,705  in  fiscal  year  1 994  and  $77,935  in  fiscal  year  1 995  from  this  account 
for  the  Department  of  Labor  and  Industry  to  implement  the  new  law.32 

The  Safety  Bureau  recently  published  a  pamphlet  summarizing  the  Act.  Its 

prefatory  page  reads  as  follows: 

The  Safety  Culture  Act  .  .  .  encourages  workers  and  employers 
to  come  together  to  create  and  implement  a  workplace  safety 
philosophy.  It  is  the  intent  of  the  act  to  raise  workplace  safety 
to  a  preeminent  position  in  the  minds  of  all  Montana's  workers 
and  employers.  Therefore,  it  is  the  responsibility  and  duty  of 
employers  to  participate  in  the  development  and  implementation 
of  safety  programs  that  will  meet  the  specific  needs  of  their 
workplace;  thereby  establishing  a  safety  culture  that  will  help 
create  a  safe  work  environment  for  all  future  generations  of 
Montanans.33 


In  every  place  where  "workplace  safety"  or  an  analogous  phrase  appears,  one 
could  fit  "human  rights"  or  its  analog.  The  purpose  of  a  new  law  modeled  after 
the  Montana  Safety  Culture  Act  would  be  to  spur  action  toward  eliminating 
costly  and  time-consuming  discrimination  complaints,  as  well  as  the  attendant 
or  subsequent  litigation.  An  act  of  this  kind  would  necessarily  entail  voluntary 
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as  well  as  mandatory  measures,  since  much  of  its  ultimate  effectiveness  would 
depend  more  on  a  shift  in  public  attitudes  than  the  threat  of  any  sanction  for 
violating  a  largely  unenforceable  law. 

The  Montana  Safety  Culture  Act  is  an  example  of  a  law  that  encourages 
proactive  behavior  and  shared  responsibility  for  solving  a  problem  of  statewide 
concern.  The  Act  does  not  require  a  boost  in  the  number  of  state  employees; 
rather,  it  recommends  that  existing  personnel  be  designated  as  workplace 
safety  experts  on  a  voluntary  basis.  A  similar  act  could  require  all  employers 
to  appoint  a  human  rights  resource  person  in  their  agency  or  firm.  The  HRC 
could  provide  technical  assistance  to  public  and  private  sector  organizations  to 
help  ensure  a  common  and  coherent  approach  to  discrimination  issues. 

Option  7.  Abolish  the  agency 

There  may  be  considerable  residual  sentiment  among  Montana  citizens  to  do 
away  with  the  Human  Rights  Commission  altogether.  There  have  been  no 
attempts  to  measure  public  opinion  on  this  or  any  closely  related  issue,  but 
there  is  circumstantial  evidence  that  both  critics  and  supporters  of  human  rights 
laws  have,  from  time  to  time  and  for  different  reasons,  obviously,  advocated 
the  termination  of  the  agency.  In  the  early  1 980s,  when  the  HRC's  autonomy 
was  under  fire  and  the  HRC  faced  dissolution  under  a  sunset  provision,  some 
otherwise  friendly  voices  advocated  the  agency's  demise  jf  the  Legislature 
failed  to  provide  adequate  funding.34 

Abolition  of  the  Montana  Human  Rights  Commission  would  not  remove 
protections  provided  by  state  law,  and  even  if  the  Legislature  went  so  far  as  to 
repeal  much  or  all  of  the  Human  Rights  Act,  federal  antidiscrimination  laws 
would  still  apply  to  all  Montana  citizens.  The  termination  of  the  HRC  would 
cause  the  EEOC  and  HUD  to  rescind  their  respective  worksharing  agreements. 
Unless  and  until  alternative  arrangements  were  made  with  eligible  city  or 
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county  governments,*  persons  with  human  rights  complaints  would  be  left 
with  two  options:  filing  directly  with  the  EEOC  or  HUD  or  launching  a  lawsuit 
and  seeking  redress  through  the  courts. 

The  EEOC  and  HUD  are  both  vulnerable  to  the  same  national  and  regional 
trends  currently  affecting  state  agencies.  For  example,  in  August  1994,  the 
Denver  regional  office  of  the  EEOC  (which  serves  a  multistate  area  that  includes 
Montana)  had  already  registered  slightly  over  3,000  cases  in  fiscal  year  1 994, 
the  same  number  recorded  during  the  entire  previous  fiscal  year.**  Under 
current  arrangements,  even  with  the  vast  majority  of  dual-filed  cases  being 
handled  by  state  human  rights  agencies,  it  usually  takes  10  months  for  an 
EEOC  investigator  to  be  assigned  to  a  case  that  the  federal  agency  has  decided 
to  handle  itself.  Moreover,  in  order  to  maximize  the  value  of  limited  resources, 
both  these  federal  agencies  look  for  large-scale  violations  affecting  relatively 
large  numbers  of  people.  These  are  called  "pattern  abuse"  cases,  and  their 
importance  is  also  acknowledged  in  the  provisions  of  Montana  law  governing 
enforcement  in  housing  discrimination  cases  (section  49-2-510(7),  MCA). 
While  regional  office  personnel  make  preliminary  determinations  as  to  which 
cases  are  worthy  of  litigation,  their  recommendations  must  be  approved  by 
higher-ranking  officials  in  Washington,  D.C.35 

As  a  practical  matter,  doing  away  with  the  Human  Rights  Commission  would 
downgrade  the  constitutionally  protected  rights  of  Montana  citizens.  Most 
complaints  would  simply  never  be  heard,  and  much  discrimination  would 
continue  without  interference  from  any  governmental  authority.  Former  HRC 
Administrator  Ray  Brown's  summary  of  the  consequences  still  fits  today's 
realities: 


Under  certain  circumstances,  a  local  government  entity  can  enter  into  contractual 
worksharing  agreements  with  the  EEOC.  See  EEOC's  Contracting  Principles  for  State  and  Local 
Fair  Employment  Practices  Agencies  for  Fiscal  Year  1 994.  available  from  the  EEOC's  Denver 
regional  office,  (303)  866-1321. 

*  *    The  federal  government's  fiscal  year  starts  October  1  and  runs  through  September  30. 
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"The  termination  of  the  Commission  would  be  a  devastating  blow  to 
equal  opportunity  and  civil  rights  for  many  persons  within  this  state. 
Limited  employment  discrimination  complaints  might  be  handled  by  the 
EEOC,  but  not  on  a  timely  or  cost-efficient  basis.  Further,  without  an 
administrative  agency  to  process  these  complaints,  an  additional  burden 
would  be  placed  on  the  court  system."36 


Each  of  the  seven  options  summarized  here  have  shortcomings  and  advantages; 
none  is  clearly  superior  with  respect  to  predictable  outcomes,  nor  does  the  list 
here  exhaust  the  possibilities.  Others  range  from  radical  measures  (repeal 
Montana's  human  rights  laws)  to  symbolic  gestures  (annual  awards  from  the 
Governor  on  Human  Rights  Day*)  to  "middle  road"  maneuvers,  such  as 
placing  antidiscrimination  clauses  in  the  rules  governing  professional  and 
occupational  licensing. 


*    December  10,  in  recognition  of  the  Universal  Declaration  of  Human  Rights.  See 
Appendix. 
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V.  CONCLUSION 

To  be  respected,  laws  require  effective  enforcement.  In  this  regard,  human 
rights  statutes  are  like  any  other  type  of  law.  Because  they  extend  from  the 
equal  protection  principle  enshrined  in  both  the  U.S.  Constitution  and  our  state 
constitution,  the  means  and  procedures  of  enforcing  Montana's  human  rights 
laws  should  be  accessible  and  economical.  They  should  deter  discrimination, 
not  deter  victims  of  discrimination  from  using  the  procedures  to  obtain  justice. 
They  should  also  be  timely.  Human  rights  cases  are  not  like  fine  red  wine--they 
do  not  improve  with  age. 

At  present,  Montana  citizens  who  believe  that  they  have  been  victims  of  illegal 
discrimination  are  faced  with  considerable  incentives  NOT  to  file  a  complaint 
with  the  Human  Rights  Commission.  Most  of  these  disincentives  are  directly 
related  to  delayed  processing  caused  by  a  backlog  of  cases  in  the  HRC's 
inventory.  Most  of  the  benefits  inherent  in  administrative  proceedings  are 
devalued  if  not  obviated  by  delays  extending  from  9  months  to  over  a  year, 
which,  in  the  latter  case,  often  results  in  cases  being  brought  to  court.  The 
delay  is  also  a  disservice  to  respondents-the  parties  charged  with 
discrimination-because  it  increases  their  liability  and  decreases  the  likelihood 
of  a  conciliatory  settlement. 

It  is  tempting  to  confuse  the  problem  of  caseload  inventory  with  the  goal  of 
reduced  discrimination.  Removing  a  backlog  of  cases  is  not  a  primary  public 
policy  goal,  even  though  it  would  contribute  greatly  to  public  confidence, 
agency  staff  morale,  and  the  satisfaction  of  complainants  and  respondents 
alike.  A  human  rights  agency  with  no  backlog  problem  would  still  face  the 
challenge  of  reducing  the  number  of  complaints  that  it  receives  and,  more 
significantly,  the  amount  of  illegal  discrimination  taking  place  within  its 
jurisdictional  boundaries. 

Owing  in  part  to  public  misunderstanding  of  the  law  and  also  in  part  to  chronic 
underfunding  of  the  Human  Rights  Commission,  there  is  a  negative,  unintended 
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relationship  between  education  on  human  rights  and  the  Commission  staff's 
caseload.  As  more  people  become  aware  of  their  rights,  the  likelihood  that  they 
will  file  complaints  increases.  Under  current  fiscal  conditions,  the  HRC  has  a 
strong  incentive  not  to  attempt  to  fulfill  its  education  mandate  because  doing 
so  would,  in  the  short  run,  simply  add  to  the  backlog  of  unresolved  cases. 
Even  so,  without  preventive  measures  that  will  impress  upon  people  both  the 
financial  liability  and  the  injustice  inherent  in  stereotyping,  prejudice,  and 
discrimination,  things  will  get  worse.  It  is  likely  that  the  Human  Rights 
Commission  will  need  to  increase  its  staff  year  after  year  and  that  the  agency 
will  never  reduce  its  inventory  to  a  satisfactory  level.  In  the  absence  of  a 
successful  program  of  education  or  a  formula-driven  staffing  pattern,  it  is 
reasonable  to  assume  a  self-perpetuating  backlog  if  all  or  most  of  the  following 
increase:  (1)  Montana's  population;  (2)  the  state's  ethnic  diversity;  (3)  demand 
for  housing;  (4)  business  startups;  and  (5)  economic  growth. 

Reducing  discrimination  is  costly  and  time  consuming.  Administering  and 
enforcing  human  rights  laws  are  a  labor-intensive  process.  Improving  the 
situation  will  cost  money.  How  much  it  will  cost  depends  on  what  allocation 
decisions  are  made.  One  option  is  to  provide  funding  for  more  investigators 
and,  if  a  more  prosecutorial  approach  to  enforcement  is  adopted,  additional 
legal  staff.  Another  is  to  devote  more  funds  to  education  and  outreach,  using 
existing  staff  resources  or  adding  to  them.  (Both  options  would  require 
additional  support  staff  as  well.) 

The  HRC's  current  emphasis  on  enforcement  is  completely  understandable 
considering  its  limited  resources,  but  it  does  not  infuse  citizen  respect  for  the 
intent  of  the  law  or  the  social  purposes  of  human  rights  protections.  Education 
can  be  more  easily  focused  on  attitudinal  change  than  punitive  sanctions 
because  santions  are  aimed  directly  at  behavior.  When  faced  with  a  tradeoff 
between  preventive  education  and  enforcement,  the  latter  choice  is  easy  to 
make  because  today's  victims  command  more  attention  than  tomorrow's 
prospective  ones.  Both  are  needed,  however,  to  effectively  mitigate  the 
problem  of  illegal  discrimination. 
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As  in  most  public  policy  issues,  there  is  need  for  a  thoughtful  and  flexible 
balance.  Lax  enforcement  encourages  abuse,  discourages  claims,  and  adds  to 
the  suffering  of  victims.  Too  much  focus  on  enforcement,  on  the  other  hand, 
can  cause  everyone  involved  to  ignore  the  root  causes  of  discriminatory 
behavior.  Moreover,  zealous  enforcement  could  make  matters  worse  by 
deterring  the  growth  of  small  business  and  adding  to  the  affordable  housing 
crisis,  thus  dampening  entrepreneurial  initiative.  Excluding  enforcement  action 
in  favor  of  education  might  have  dramatically  beneficial  results  in  some  near  or 
distant  future,  but  it  would  do  nothing  to  remedy  the  immediate  problem.  A 
blend  of  enforcement  and  preventive  measures  offers,  by  most  accounts,  the 
best  guarantee  that  discrimination  will  actually  decline  over  time. 

Public  perceptions  affect  the  environment  in  which  Montana's  human  rights 
laws  are  administered  and  enforced.  Citizen  legislators  have  been  and  are  likely 
to  continue  to  be  reluctant  to  allocate  taxpayer  funds  to  agencies  and  activities 
that  are  perceived  as  not  legitimate,  adversarial,  bad  for  business,  or  all  of 
these  combined.  Many  housing  providers  regard  testing  for  discrimination  as 
entrapment.  Employers  tend  to  view  claimants  as  complainers  and  the  HRC  as 
their  advocate.  Evidence  provided  in  Part  II  shows  that  many  Montanans  do 
not  believe  discrimination  against  certain  kinds  of  people  is  serious  or  pervasive. 
Other  evidence  indicates  that  even  those  business  owners  and  housing 
providers  who  suffer  the  adverse  judgment  of  the  Commission  do  not  believe 
that  they  have  violated  a  legitimate  law.  Ignorance  gets  people  into  trouble. 
Even  informed  people  violate  the  law,  either  because  they  consider  the  risks 
worthwhile  or  because  they  stubbornly  resist  the  concepts  of  justice  underlying 
the  relevant  statutes. 

The  cost  factor  in  administering  Montana's  human  rights  laws  is  not  explicitly 
mentioned  in  SJR  1 5.  Nevertheless,  it  is  fair  to  assume  that  the  burden  on  the 
taxpayer  is  always  an  implicit  concern  of  state  senators  and  representatives. 
How  much  future  Legislatures  will  be  willing  to  spend  on  human  rights  depends 
on  a  number  of  factors,  many  of  which  are  beyond  the  scope  of  this  report.  It 
is  clear  at  this  juncture,  however,  that  increased  funding  to  pay  for  additional 
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human  resources  is  a  prerequisite  to  anything  approaching  a  dramatic 
turnaround  in  the  amount  of  time  it  takes  to  process  complaints  or  in  the 
number  of  complaints  arising  from  discriminatory  actions  that  are  against  the 
law.  Adding  investigators  to  the  HRC  staff  is  a  tried  and  true  method  of 
increasing  the  Commission's  capacity  to  deal  with  discrimination  complaints, 
but  it  is  not  the  only  one.  More  generally,  state  legislators  may  not  wish  to  see 
a  dramatic  change  in  the  way  Montana's  human  rights  laws  are  administered 
but  would  support  marginal  or  incremental  improvements.  It  is  also  important 
to  keep  in  mind  that  greater  public  expenditure  is  no  cure-all  for  unfair  hiring, 
housing,  lending,  and  various  administrative  practices.  As  a  human  rights 
worker  from  Michigan  put  it:  "You're  never  going  to  have  enough  money  to 
eliminate  discrimination."1 

The  choice  of  funding  source  is  another  key  consideration.  The  state's  general 
fund  is  the  traditional  wellspring,  but  it  is  not  the  only  source  of  potential 
increases.  The  myriad  uncertainties  surrounding  the  status  of  state  revenue,  in 
addition  to  the  intense  competition  for  scarce  resources,  render  the  general 
fund  a  problematic  source  of  capital.  The  Human  Rights  Commission  already 
receives  substantial  amounts  of  federal  funds  through  its  worksharing 
agreements  with  HUD  and  the  EEOC.  It  has  also  competed  successfully  for 
federal  grants,  although  grants  are  unpredictable  and  by  nature  limited  in  scope 
and  duration.  Additional  support  for  certain  types  of  human  rights  education 
is  probably  available  in  the  private  sector,  but  there  is  no  compelling  reason  at 
present  for  business  enterprises  to  contribute  private  funds  to  achieve  a  public 
policy  goal.  There  may  be  ways  to  tap  into  other  sources  of  support  in  the 
indirect  cost  recovery  associated  with  federal  payments  to  various  state 
agencies.  In  theory,  select  bureaus  in  different  departments  with  some  (even 
if  small)  responsibility  for  enhancing  equal  opportunity  would  maximize  their 
effort  by  combining  information  and  other  types  of  resources  in  a  cooperative 
fashion. 

The  financial  cost  to  society  is  greater  when  the  enforcement  agency  is  not 
adequately  funded.    Delays  caused  by  backlog  cost  everyone  and  defeat  the 
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purposes  of  administrative  proceedings.  The  cost  of  not  enforcing  Montana's 
human  rights  laws  is  incalculable.  People  who  are  unable  to  meet  their  basic 
needs  or  to  provide  security  for  themselves  and  their  families  are  both  at  risk 
and  a  risk  to  society  as  a  whole. 

Montana's  human  rights  laws  emphasize  conciliation,  and  HRC  statistics  show 
that  a  significant  percentage  of  complaints  are  resolved  by  conciliation. 
Litigation  and  conciliation  are  contradictory  in  tone  and  principle,  but  they  are 
not  mutually  exclusive  and  can  be  parts  of  a  cohesive  process.  Litigation  may 
prove  a  stronger  deterrent  to  discriminatory  behavior  than  the  inconvenience 
and,  in  some  cases,  the  financial  bite  of  sanctions  applied  in  the  administrative 
arena.  However,  opening  the  gate  to  immediate  litigation,  whether  or  not  the 
HRC  is  a  direct  participant,  could  also  backfire  by  undermining  the  Commission, 
eroding  the  staff's  impartiality,  reinforcing  perceptions  of  bias,  and  generating 
increased  pressure  for  abolition  of  the  agency.  Notwithstanding  the  fact  that 
in  housing  discrimination  cases  the  Commission  is  effectively  compelled  to 
litigate,  courtroom  justice  is  not  compatible  with  the  conciliatory  approach 
mandated  in  Montana's  current  human  rights  statutes.  In  adopting  a 
prosecutorial  stance,  the  Commission  would  be  signaling  a  profound  change  in 
attitude,  from  one  of  adjudicator  to  that  of  an  adversary. 

In  any  event,  the  situation  does  not  warrant  creation  of  a  special  court. 
Maintaining  citizen  access  to  redress  is  a  crucial  value  in  human  rights  law;  it 
outweighs  any  presently  perceptible  benefits  from  a  court  (like  the  Workers' 
Compensation  Court)  established  to  either  complement  or  replace  the  Human 
Rights  Commission.  As  things  stand  now,  all  but  a  tiny  percentage  of 
complainants  cannot  afford  to  hire  private  counsel  to  represent  them  in  HRC 
proceedings  or  in  District  Court.  A  human  rights  court  modeled  after  the 
Workers'  Compensation  Court  might  reduce  the  state's  administrative  costs, 
but  the  "might"  is  a  stretch  (especially  since  one-half  of  the  Workers' 
Compensation  Court  Judge's  decisions  are  appealed  to  the  state  Supreme 
Court,  a  costly  venue  for  deliberation).  Such  a  change  would  foist  enormous 
cost  burdens  onto  those  Montana  citizens  in  need  of  adjudicatory  services. 
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The  more  positive  initiative  would  be  to  increase  the  amount  and  diversity  of 
educational  offerings  about  human  rights  law.  One  experimental  method  would 
be  to  provide  funding  and  policy  direction  for  an  ongoing  interagency  working 
group,  with  the  Human  Rights  Commission  providing  the  main  coordination 
functions.  Establishing  a  joint,  public/private  review  panel  to  recommend  and 
implement  various  types  of  preventive  education  is  another  option  worth 
considering.  The  state  could  also  rely  more  exclusively  on  market  forces  and 
advocacy  groups  to  supply  education  and  training,  but  experience  to  date 
shows  that  because  most  Montana  businesses  are  quite  small,  their  interest  in 
training  are  marginalized,  and  the  focus  of  education  provided  by  advocacy 
groups  is  on  asserting  and  protecting  individual  rights,  not  reaching  consensus 
on  rights  and  responsibilities. 

Notwithstanding  myths  and  misconceptions  about  human  rights  law 
enforcement  among  the  public  at  large,  members  of  the  legal  community  in  the 
state  view  the  current  system  as  workable  in  principle  and  much  preferable  to 
other,  less  flexible  models.  The  dual-track  approach,  wherein  complainants  and 
respondents  alike  can  obtain  an  RTS  letter  after  1 2  months,  is  preferable  to  a 
rigidly  exclusive  system  that  either  shuts  poorer,  less  well-educated 
complainants  out  of  the  process  or  allows  respondents  to  be  caught  in  a  legal 
limbo  in  which  the  potential  liabilities  increase  by  the  hour. 

For  the  most  part,  attorneys  with  extensive  experience  as  either  complainants' 
or  respondents'  counsel  view  the  HRC  staff  as  professional,  competent,  and 
cooperative.  The  Human  Rights  Commission  staff  is  directly  accountable  to  the 
appointed  Commission.  No  one  has  publicly  objected  to  the  way  in  which 
Commissioners  are  appointed  or  complained  that  they  have  themselves  tilted 
or  steered  the  agency  in  politically  or  ideologically  partisan  directions. 
Objectivity  is  essential  to  the  HRC's  effectiveness,  as  is  strict  adherence  to 
statutes,  rules,  and  internal  policies. 

Aside  from  the  problems  associated  with  delay--and  they  are  significant,  to  say 
the  least-the  current  situation  is  adequate,  so  long  as  one  key  assumption 
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holds  true:  that  new  complaint  filings  will  not  increase  appreciably  over  the  next 
3  to  4  years.  Commission  Administrator  Anne  Maclntyre  recently  commented 
that  "Although  we  have  not  yet  stabilized  our  case  production  at  this  [current] 
staffing  level,  we  are  at  a  point  where  we  can  actually  see  the  light  at  the  end 
of  the  tunnel  in  terms  of  our  caseload."2  Given  the  unforeseeable 
consequences  of  trends  and  events  reported  in  the  media  and  the  more 
predictable  consequences  of  changes  in  federal  civil  rights  laws,  federal  agency 
priorities,  and  the  demographic  makeup  of  Montana,  the  light  at  the  end  of  the 
tunnel  could  be  the  front  end  of  an  oncoming  freight  train  of  trouble. 
Nevertheless,  there  are  indications  of  a  positive  turnaround  in  the  Human  Rights 
Commission's  case  processing  capabilities,  such  as  the  improved  ratio  of  new 
case  filings  to  case  closures  mentioned  in  Part  III.  Even  if  this  seemingly 
anomalous  condition  turns  out  to  be  the  leading  edge  of  a  new  pattern, 
however,  it  will  not  necessarily  contribute  much  to  the  state's  policy  goal  of 
minimizing  (if  not  ending  completely)  unfair-and  illegal-discrimination  in  vitally 
important  arenas  of  life. 

Under  current  statutes,  staffing  levels,  and  procedures,  the  Commission  for 
Human  Rights  is  not  capable  of  satisfying  citizen  expectations  of  speedy  and 
accessible  justice.  To  leave  things  as  they  are  is  tenable,  but  not  satisfying.  To 
back  away  from  human  rights  is  not  in  keeping  with  Montana's  constitutional 
heritage  and  the  evolution  of  American  principles  of  justice. 
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ENDNOTES 


1.  Telephone  interview  with  Public  Information  Officer,  Michigan  Civil  Rights  Commission, 
August  11,  1994. 

2.  April  4,  1994,  letter  to  Labor  and  Industry  Commissioner  Laurie  Ekanger. 
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APPENDIX 


WHAT  ARE  HUMAN  RIGHTS? 

The  concept  of  individual  rights  is  rooted  in  antiquity.  The  inhabitants  of  Greek 
city-states  enjoyed,  as  a  consequence  of  their  citizenship,  rights  to  property, 
freedom  of  speech,  and  equality  before  the  law.  (Slaves  were  not  citizens  and 
therefore  had  no  such  rights.)  Later,  philosophers  recognized  the  need  for 
firmer  footing  because  societies  tend  to  break  down  at  irregular  intervals  and 
leave  citizens  at  the  mercy  of  merciless  thugs,  tyrants,  and  dictators.  The 
Stoics  asserted  that  certain  rights  should  be  considered  universal-something 
to  which  people  are  entitled  simply  by  virtue  of  being  human,  no  matter  their 
circumstance  in  space  or  time. 

Natural  Versus  Positive  Rights 

Eighteenth  century  thinkers  borrowed  from  these  earlier  times  in  elaborating  a 
natural  rights  doctrine.  They  held  that  "government  does  not  grant  rights;  it  is 
established  to  protect  rights  possessed  by  individuals  by  virtue  of  nature  and 
nature's  God".1  Perhaps  the  best-known  articulation  of  the  natural  rights 
thesis  is  the  Declaration  of  Independence.  "We  hold  these  truths  to  be  self- 
evident,  that  all  men  are  created  equal,  that  they  are  endowed  by  their  Creator 
with  certain  inalienable  rights,  that  among  these  are  life,  liberty,  and  the  pursuit 
of  happiness."  This  was  and  continues  to  be  a  radical  proposition.  It  provides 
a  strong  but  immaterial  foundation  for  the  continuing  belief  in  universal  human 
rights. 

The  concept  of  natural  rights  coexists  with  its  opposite,  the  positive  rights 
doctrine.  The  latter  holds  that  the  only  rights  humans  have  are  those  granted 
and  enforced  by  government.  Positivists  argue  that  it  is  meaningless  to  talk 
about  human  rights  outside  a  court  of  law.  Jeremy  Bentham,  one  of  the 
foremost  exponents  of  "legal  positivism",  wrote:  "Natural  rights  is  simple 
nonsense;  natural  and  imprescriptible  rights  (an  American  phrase),  rhetorical 
nonsense,  nonsense  upon  stilts."2 
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Legal  positivism  lost  most  of  its  logical  appeal  after  the  Second  World  War 
because  Hitler's  Third  Reich  had  effectively  legalized  genocide.  The  awful  yet 
"lawful"  atrocities  of  that  and  subsequent  totalitarian  regimes  elsewhere  in  the 
world  breathed  new  life  into  natural  rights  theory.  The  1948  Universal 
Declaration  of  Human  Rights  was  drafted  and  endorsed  by  the  United  Nations 
for  the  purpose  of  transforming  natural  rights  into  positive  rights  by  making 
them  enforceable.  Because  the  Declaration  itself  was  not  binding  (it  was  and 
remains  comparable  to  a  legislative  joint  resolution),  the  next  step  for  human 
rights  advocates  was  to  come  up  with  something  more  forceful.  The  result 
was  a  pair  of  closely  related  treaties  known  separately  as  the  Covenant  on  Civil 
and  Political  Rights  and  the  Covenant  on  Economic,  Social,  and  Cultural  Rights 
and  known  jointly  with  the  Declaration  as  the  International  Bill  of  Rights. 

It  is  important  to  note  that  the  International  Bill  of  Rights  is  largely  a  product 
of  American  thinking  and  American  effort.  Eleanor  Roosevelt  was  among  the 
Declaration's  most  energetic  supporters.  Scholars  trace  the  origin  of  the 
Covenant  on  Economic,  Social,  and  Cultural  Rights  to  Franklin  Roosevelt's  1 941 
address  to  Congress,  in  which  he  enumerated  these  four  freedoms  as  the  basis 
of  civilized  society:  freedom  of  speech  and  expression;  freedom  to  worship  God 
in  one's  own  way  everywhere  in  the  world;  freedom  from  want;  and  freedom 
from  fear.  In  1944,  FDR  told  Congress  that  the  people  of  the  United  States 
cannot  be  content  "if  some  fraction  of  our  people-whether  it  be  one-third  or 
one-fifth  or  one-tenth--is  ill-fed,  ill-clothed,  ill-housed,  and  insecure".3 

President  Roosevelt  went  on  to  recommend  an  Economic  Bill  of  Rights,  which 
was  never  passed,  but  its  basic  construct  reappeared  in  the  aforementioned 
international  Covenants,  which  entered  into  force  in  1 966  and  were  ratified  by 
the  United  States  Senate  in  1979,  during  the  presidency  of  Jimmy  Carter. 
Proponents  agreed  that  two  separate  covenants  were  required  because  civil  and 
political  rights  (such  as  rights  to  vote  and  to  freedom  of  expression)  could  be 
secured  immediately,  while  economic,  social,  and  cultural  rights  could  only  be 
secured  progressively,  according  to  each  country's  material  and  organizational 
wherewithal. 
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By  ratifying  the  Covenant,  the  Senate  mandated  the  federal  government  to  take 
steps  toward  "the  progressive  realization"  of  the  right  to  gain  a  living  by  work, 
to  possess  adequate  housing,  to  be  free  from  hunger,  to  receive  health  care, 
and  to  enjoy  other  benefits  "to  the  full  extent  of  its  available  resources". 
Despite  the  fact  that  the  United  States  is  legally  bound  to  honor  its  treaty 
commitments  and  that  the  treaty's  provisions  extend  to  "all  parts  of  Federal 
states  without  any  limitations  or  exceptions",4  the  International  Bill  of  Rights 
is  anything  but  settled  law  in  this  or  any  other  land. 

Universal  Human  Rights  --  Are  They  Available  Locally? 

Human  rights  seems  a  misnomer  when  applied  to  Montana.  Any  discriminatory 
behavior  on  the  part  of  some  employers,  managers,  landlords,  et  al.,  is  literally 
worlds  apart  from  the  pattern  of  abuses  of  basic  human  rights  in  countries  such 
as  Haiti,  Somalia,  and  the  Peoples  Republic  of  China.  Still,  we  have  problems, 
not  least  of  which  is  the  lack  of  a  general  consensus  as  to  just  what  constitutes 
a  right,  notwithstanding  a  sturdy  (and  much  studied)  constitution,  thick  books 
of  statutes,  and  international  law.  Our  own  statutes  do  not  define  human 
rights;  the  substantive  language  bears  greater  relation  to  the  federal  Civil  Rights 
Act  than  anything  in  the  International  Bill  of  Rights.  Moreover,  many  citizens 
regard  some  rights  as  sacrosanct,  others  as  mere  ideals. 

Under  U.S.  civil  rights  law  and  state  human  rights  law,  citizens  have  an 
enforceable  right  to  obtain  housing  and  employment  without  discrimination. 
Rather  than  an  outright  guarantee  of  adequate  shelter  for  all  citizens  (a 
nominally  universal  human  right),  the  operative  principle  of  fair  housing  today 
is  that  all  persons  have  a  right  to  live  where  they  can  afford  to  live.  The  right 
to  work  is  contingent  on  a  person's  ability  to  perform  the  required  work.  Other 
economic  and  social  rights  are  likewise  regarded  as  conditional.  For  something 
to  be  a  right,  the  argument  goes,  it  has  to  be  earned.  Adequate  medical  care, 
for  example,  can  be  justly  considered  a  right,  but  not  a  universal  one.  It  is  an 
acquired  right  in  that  it  has  first  to  be  provided  for  in  some  fashion,  such  as 
through  taxation  or  voluntary  payment  into  a  private  insurance  fund. 
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The  Balance  Between  Rights  and  Responsibilities. 

Rights  bear  close  relationship  to  duties  and  responsibilities.  Scholars  and 
commentators  often  speak  of  individual  rights  being  counterbalanced  by 
individual  obligations.  Whereas  some  human  rights,  such  as  the  right  to  life, 
are  regarded  as  self-evident  and  simply  cannot  be  earned,  most  civil  rights  at 
least  imply  a  reciprocal  duty  or  responsibility.  The  Montana  Constitution 
acknowledges,  in  Article  II,  section  3,  that  "certain  inalienable  rights"  are 
enjoyed  in  recognition  of  "corresponding  responsibilities".  In  concept, 
employers  and  employees,  landlords  and  tenants,  and  citizens  and  their  elected 
officials  all  have  mutual  responsibilities  that  parallel  their  rights. 

Still  another  way  to  look  at  this  is  as  a  delicate  balance  of  competing  rights  and 
obligations.  All  citizens  have  rights  TO  certain  things  and  rights  to  be  free 
FROM  other  things.  Neither  property  rights  nor  other  constitutional  rights  are 
absolute.  There  is  a  tension  between  the  right  to  be  free  from  discrimination 
and  the  right  to  freely  exercise  privacy  and  property  rights.  A  viable  property 
right  includes  the  right  to  exclude  others  and  the  ability  to  enforce  that 
exclusion--in  other  words,  to  be  discriminating. 

Discrimination  has  several  meanings.  To  discriminate  means,  according  to 
Webster,  "to  make  a  distinction;  to  use  good  judgment;  to  treat  differently  or 
favor  on  a  basis  other  than  individual  merit".  Discrimination  also  connotes  "the 
act,  practice,  or  an  instance  of  discriminating  categorically  rather  than 
individually;  prejudiced  or  prejudicial  outlook,  action,  or  treatment". 

Human  rights  laws  do  not  outlaw  discrimination  of  all  types.  There  are  both 
implied  and  explicit  exemptions  from  and  exceptions  to  the  stipulations  in  Title 
49  of  the  Montana  Code  Annotated.  For  example,  the  first  clause  in  section 
49-2-304,  MCA,  reads:  "Except  when  the  distinction  is  based  on  reasonable 
grounds  .  .  .  ."  An  example  of  an  explicit  exemption  is  in  the  housing  arena: 
it  is  legal  to  discriminate  on  the  basis  of  sex,  marital  status,  race,  creed, 
religion,  age,  familial  status,  physical  or  mental  ability,  color,  or  national  origin 
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IF  you  are  offering  to  rent  a  sleeping  room  in  your  private  residence  AND  you 
do  not  rent  out  more  than  three  rooms  within  the  same  house.5 

Our  laws  are  infused  with  common  sense  and  business  reasoning.  The 
government  does  not,  in  most  instances,  provide  direct  guarantees  of  a  job  and 
housing  to  individuals,  but  it  does  set  forth  rules  by  which  private  providers  of 
both  are  obliged  NOT  to  unfairly  discriminate  against  certain  groups  of  people. 
In  the  United  States,  no  one  can  be  forced  to  rent  living  space  or  to  hire 
employees.  When  someone  chooses  to  do  so,  however,  the  relationships  that 
arise  are  circumscribed  to  the  extent  of  the  laws  protecting  the  rights  of 
individuals  from  unfair  discrimination.  Abiding  by  human  rights  laws  is  the  price 
citizens  must  bear  in  exchange  for  the  exercise  of  property  rights  in  the  realm 
of  commerce. 

Achieving  a  publicly  acceptable  and  broadly  supported  balance  of  rights  with 
reciprocal  responsibilities  is  vitally  important  to  meeting  Montanans'  needs  for 
employment  and  housing.  If  the  rights  of  tenants  and  employees  outweigh 
those  of  landlords  and  employers,  the  latter  group  may  remove  their  property 
from  the  market:  businesses  could  shut  their  doors,  and  affordable  housing 
would  be  even  more  difficult  to  obtain.  If  the  balance  tilts  too  far  in  favor  of 
property  holders,  American  Indian  families,  single  mothers  with  children, 
disabled  people,  and  other  disadvantaged  citizens  may  be  denied  that  window 
of  opportunity  that  spells  the  difference  between  forced  dependency  and  self- 
reliance. 

Summary  and  Conclusion 

To  summarize,  human  rights  are  not  ideals,  but  they  are  often  regarded  as 
such.  One  reason  for  this  is  that  only  some  human  rights  are  both  universal 
and  enforceable.  Others  are  enforceable,  but  not  universal;  these  might  be 
called  "earned"  or  "acquired"  rights.  Confusion  and  disagreement  over  the 
difference  make  human  rights  law  enforcement  an  uphill  struggle. 
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Today,  international  human  rights  laws  prescribe  the  right  to  work,  the  right  to 
equal  pay  for  equal  work,  the  right  to  Social  Security,  the  right  to  an  adequate 
standard  of  living,  the  right  to  the  enjoyment  of  the  highest  attainable  standard 
of  physical  and  mental  health,  and  the  right  to  an  education,  among  others. 
The  Montana  Constitution  declares  in  Article  II,  section  3,  that  all  persons  have 
a  natural  right  to  pursue  "life's  basic  necessities".  The  connection  between 
human  rights  in  Montana  and  human  rights  abroad  is  thin  but  strong.  Montana's 
human  rights  laws  may  never  guarantee  the  rights  spelled  out  in  the 
International  Bill  of  Rights.  For  the  moment,  the  state  laws  are  aimed  at 
eliminating  unfair  discrimination,  which  prevents  people  from  meeting  some  of 
their  most  basic  needs.  Together,  these  legal  instruments  appear  to  point 
toward  the  eventual  realization  of  a  society  free  from  want. 

There  seems  to  be  something  essential  underlying  the  whole  bookish  endeavor 
of  human  rights  advocacy.  Human  rights  rest  on  an  invisible  pillar  of  common 
conviction--that  human  beings  possess  certain  inalienable  rights  even  when 
constitutions  crumble.  Is  this  "nonsense  on  stilts"  or  the  scales  of  justice  on 
wheels? 
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ENDNOTES 


1.  Mark  Glasser  and  John  Kincaid,  "Selected  Rights  Enumerated  in  State  Constitutions", 
Intergovernmental  Perspectives,  Fall  1991,  p.  35. 

2.  Quoted  in  Maurice  Cranston,  "Are  There  Any  Human  Rights?",  Daedalus:  Journal  of  the 
American  Academy  of  Arts  and  Sciences,  Fall  1983,  p.  4. 

3.  From  the  prepared  statement  of  Professor  Louis  B.  Sohn,  Harvard  University,  provided  in 
testimony  before  the  Committee  on  Foreign  Relations,  United  States  Senate,  96th  Congress, 
First  Session,  November  15,  1979. 

4.  The  Covenant's  extension  to  state  governments  is  not  anomalous.    In  U.S.  legal  practice 
and  in  accordance  with  U.S.  Supreme  Court  decisions,  treaties  are  federal  law  and  thus  are 
subordinate  only  to  the  Constitution  and  later  federal  statutes. 

5.  Section  49-2-305,  MCA. 
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